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Traditional markets for investment migration advisors
have been Asia, the Middle East, Latin America, and the
former Soviet countries. In the past few years, partly as
a result of dramatically increasing partisan politics in
the US, North America is increasingly becoming the
new market.

More and more Americans
are choosing lives abroad...
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Unlike individuals in the traditional markets, who have
been dealing with these issues for decades or even
generations, Americans are new to the topic of second
citizenships and residences. In this paper we hope to
explain how the US has its own idiosyncratic complexities
as a result of American tax, securities, immigration, and
citizenship laws.

From citizenship and green card-based taxation; to
FATCA; to issues arising for Americans holding assets
abroad; to foreigners acquiring assets and immigration
statuses in the US; we will look at it all. In short, we will
explain “American Exceptionalism” in the context of
investment migration.

American Exceptionalism
Explained...



For many families, acquiring Residence by Investment in a
country where they could become naturalised in the future
is a viable pathwayto a new life abroad. Even before
considering the various unique challenges American's face
with such applications, there are several initial elements
that should be considered when evaluating such programs:
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Acquiring a second residence
or citizenship through
investment

1 Is the residence obtained by i) Government
contribution;
 ii) Investment in the country (guaranteed? liquid?
mandatory hold period?); iii) Purchase of
Residential Real Estate; or iv) investment in your
own business or Start-up?; 

Is the status permanent or time limited with
permanent status only granted after meeting
future requirements? 

2

Is future naturalisation possible? If yes, what are the
physical presence and other requirements?3

What are the additional costs? Which family
members can be included (e.g. non-minor
children, grandparents)? 

4

Are there accompanying tax obligations (income,
capital gains, wealth, gift, estate) and are they
domestic or worldwide? Tax planning
opportunities? What is the actual level of tax
liability? 

5



4

What are the physical presence requirements to
maintain the residence? Qualify for permanent
residence? Qualify for citizenship? 

6

7 Are there adverse potential family law rules? Can
they be overcome by asset protection planning? 

Are there Investment Treaty opportunities to
protect assets in the home country or elsewhere as
a result of residence? 

8

Citizenship by Investment programs are widely advertised
on the internet and in the press. Often the “consultants” who
promote these programs proudly proclaim that they are
“licensed” or even “exclusive” marketing agents of the
government offering these programs. As noted in Rule 4
above, the status of a marketing agent for a specific
government or project inherently puts them in a conflict of
interest. 

Generally speaking when evaluating such programs there
are several elements that need to be examined:   

Citizenship by Investment 

Potential Instant Deal Breakers

1 What is the status being granted? (e.g. Honorary
Citizenship is like being honorarily pregnant…it
doesn’t produce the desired result!):  

2 Does the country publish the names of new citizens? 

3 What is the processing time? 
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4
What is the Investment? Government contribution?
Investment? or Real Estate (existing or future build;
hold period; real market value or inflated;
maintenance cost; revenue generating)?

5 What are the additional costs? Which additional
family members can be added? 

6 Are there rights to reside in additional countries (e.g.
EU)? 

7 On what basis can the citizenship be revoked?
Arbitrary or according to rule of law? 

8 Can citizenship be passed on to future generations? 

9 How easily can passports be replaced when full, lost
or expired?

10  Are there Investment Treaty opportunities to protect
assets in the home country or elsewhere as a result
of citizenship? (We'll look at the benefits of this being
the case later in the paper)

11 Visa-free travel? (Note: This feature is wildly
overemphasized in the press and by salespeople.
Generally speaking most clients don’t travel to 183
countries. They are concerned about whether they
can go to a handful of countries where they 
actually want to travel. Remembering that many
clients supplement a Citizenship by Investment 
with a Residence by Investment, they either
a) enjoy visa-free travel or 
b) have NO difficulty in getting a visa
service to get long-term multiple entry 
visas for a few hundred dollars.



Under US law, any US citizen or resident (including green card holders) who
has a financial interest in – or signature authority over – foreign financial
accounts must file an FBAR if the aggregate value of the foreign financial
accounts exceeds US$10,000 “on any day” during the calendar year.

Given that any of the Golden Visa Programs require investments in the range
of several hundred thousand dollars, the FBAR filing requirement will always
arise. If a United States taxpayer’s foreign bank account has an aggregate
account balance exceeding US$10,000 during the year, they must file an
FBAR, regardless of whether they live in the US or abroad.

Technically, US taxpayers report FBAR by filing electronically with the
Treasury Department a FinCEN Form 114. Separately, on their US income tax
return (IRS 1040 or IRS 1040NR), on Schedule B, they must answer correctly
Questions 7a and 7b inquiring whether the US taxpayer had any foreign bank
or other accounts. 
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Uniquely American Concerns
When Moving Abroad

1ISSU
E

Foreign Bank Account Reporting to the US

The opening and funding of the foreign bank account gives rise
to the first US tax issue: The obligation to report such an account
under a Foreign Bank Account Report (“FBAR”). 



Consequences of failure to
file an FBAR

If the individual fails to file an FBAR and the non-
reporting is found to be willful, the penalty is
US$100,000 or 50% of the amount in the account that
is unreported, whichever figure is the greater. Given
that the fund or new real estate options are at least
US$500,000, this means that the penalty could equal
or exceed $250,000!

The IRS takes the filing of FBARs very seriously and
continues to assert more and more FBAR penalties
against US persons. The US Department of Justice
(DOJ) has had considerable success in litigating
FBAR penalty cases. Significantly, almost every
federal court to hear these cases has applied the
scope of “willful” broadly to also mean “reckless” or
“willful blindness”. 
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Annual US PFIC Reporting?2ISSU
E

Increasingly, Americans are choosing Venture Fund options for their Golden
Visa applications. This is because the investment amount is often fixed and,
unlike for real estate, there are no expenses involved in maintaining or
protecting the property from the elements or squatters. However, those
choosing this path may not realize that the ownership of shares/units in the
same may give rise to yet another US tax issue.
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Specifically, very few Americans have heard of a PFIC
(technically known as a Passive Foreign Investment
Company). Some may think that a PFIC bears
resemblance to exotic or highly specialized financial
instruments. As a result, many Americans automatically
assume that they do not own any. For many unsuspecting
Americans, such a conclusion is a costly mistake. 

PFICs are simply foreign (i.e., Non-US) corporations that
either earn more than 75% of their income from passive
sources (interest, dividends, capital gains, and rental
income) or where more than 50% of their assets are held
for the production of passive income. This covers any
non-US corporation that’s not engaged in an active
business.

Most PFICs are simply “pooled investments” incorporated
outside of the US. These include foreign mutual funds,
exchange-traded funds (ETFs), closed-end funds, hedge
funds, money-market funds, and investments held in
some non-US pension plans. In short, foreign Golden Visa
Venture Funds are PFICs!

What are PFICs?

US Tax treatment of PFICs

The US tax treatment of PFICs is extremely punitive
compared to that of similar investments originating in the
US. The US tax is generally imposed at ordinary income
rates without the lower capital gains tax rate available on
the disposition of the PFIC-tainted foreign investment. The
total US tax on a PFIC investment may eliminate the
amount of the distribution from the PFIC. 



There is some “potential” relief from the most punitive tax treatment
under an exception to the PFIC default tax regime. If eligible, a US
taxpayer can make a so-called Qualified Electing Fund (QEF) election
for the year of acquiring the PFIC, which results in your PFIC being
taxed in the US, much like a partnership, meaning that income retains
its character (i.e., capital gains are taxed as capital gains) and is
passed through to the shareholder for current inclusion in income. In
general, a US taxpayer pays less tax under the QEF tax regime than
under the extremely punitive default rules (known as 1291 Fund
treatment). 

A US taxpayer will want to make the QEF election – if eligible – because
it has the best outcome for a PFIC. However, in order to be eligible to
make a QEF election in the year of acquisition of the PFIC, the PFIC
sponsor must provide the US shareholder with a PFIC Annual
Information Statement, signed by the PFIC or an authorized
representative of the PFIC that contains certain information and
representations made by the PFIC. The US Treasury Regulations are
clear; a US taxpayer must receive the PFIC Annual Statement to make
the QEF election. If a US taxpayer does not receive the PFIC Annual
Statement, the taxpayer cannot make the QEF election.

9

Qualified Electing Fund (QEF) election



Making a QEF election is often cumbersome in
practice. In order to properly calculate one’s tax
liability under the QEF regime, an electing PFIC
shareholder requires a substantial amount of
financial and US tax information from the underlying
non-US investment company or fund, as determined
using US tax accounting principles. It is our
experience that many non-US corporations are
unwilling or unable to provide this information on a
timely and/or accurate basis. Our expectation is that
few Golden Visa Venture Funds have enough US
shareholders to justify their internal cost to generate
the required PFIC Annual Statement. The inability to
do so will force American shareholders to be stuck
with the confiscatory default PFIC tax regime.
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Making a QEF election

Complying with IRS reporting rules

The other major PFIC complication is the onerous
task of simply complying with IRS reporting rules for
PFICs. Ownership of PFICs is most common among
expatriate Americans, who must employ
accountants specializing in cross-border tax
preparation for Americans abroad. Perhaps most
problematic is that a separate Form 8621 PFIC must
be filed for each PFIC. It does not take long to realize
that filing Forms 8621 for multiple PFIC investments
might quickly run up a huge tax preparation bill
regardless of the value of the underlying investments
or their performance over time.



US taxpayers, whether or not they actually leave the US and live
overseas, usually also have a Form 8938 filing requirement for their
foreign financial accounts. 

The Foreign Account Tax Compliance Act (FATCA) obligations using
Form 8938 require a bit more discussion. Whether a US person needs
to file a Form 8938 will depend on where he or she resides because
there are different threshold amounts depending on whether you live
in the United States or abroad.

Enacted in 2010, FATCA requires virtually all foreign financial
institutions (i.e., any foreign bank or financial institution) to report on
foreign assets by their US account holders or be subject to
withholding on payments to US persons. Form 8938 is different from
information reporting found on other US forms such as FBARs. Form
8938 requires reporting by US taxpayers on all types of foreign
financial assets, not just foreign bank accounts. Form 8938 is
attached to a US individual taxpayer’s annual Form 1040, making it
harder for taxpayers or their accountants to claim ignorance as to
the requirement to report a foreign asset. 
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US Form 8938 FATCA Compliance3ISSU
E

Americans choosing  Venture Fund options may have more than
PFIC issues to consider. 



A US person must file Form 8938 along with a tax return
if he or she lives overseas and has account balances
exceeding the following thresholds:
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When you need to file form 8938 

Unmarried individuals (or married-filing-
separately): Total value of specified foreign
financial assets was more than US$200,000 on
the last day of the tax year or more than
US$300,000 at any time during the year.

Married individual filing jointly: Total value of
assets was more than US$400,000 on the last
day of the tax year or more than US$600,000 at
any time during the year.

A US person is considered to live
abroad if he is either a bona fide
resident of a foreign country for an
entire tax year, or spends 330 days
outside of the United States during a
12-month period that ends during the
relevant tax year. Taxpayers who live in
the United States have lower threshold
amounts that trigger a Form 8938
filing requirement.

When are you officially 
'living abroad'



To be clear, a Form 8938 reporting obligation does not replace a taxpayer’s
obligation to file FBAR or PFIC returns and other US international reporting
forms. 

Form 8938 filing applies even if there is no gain or loss from the foreign
financial asset for the tax year at issue. IRS takes the position that there is no
running of the statute of limitations if you do not file Form 8938.
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For absolute clarity...

Clearly, Americans not paying attention to US issues can quickly turn their
dream move to a nightmare. In the next parts of this paper, we will examine
other universal issues and also discuss issues specific to using a residence
or citizenship by Investment vehicle as part of an overall expatriation
strategy.



The laws regarding wills and trusts and who can lawfully inherit your
wealth upon death can be vastly different in different countries. You
may find your US estate plan is either no longer valid or, even worse,
triggers taxes in the new country that render the strategy
counterproductive. 

For example, in the US, subject to certain claims of surviving spouses
in most states, one can freely dispose of his or her assets at death. In
contrast, in the case of one popular Golden Visa destination -
Portugal - a tax resident can only dispose freely of one-third of his or
her estate, leaving it to whoever they want in their will. The remaining
two-thirds is unavailable (known as the legitimate quota) and must
be divided between the spouse, descendants, and ancestors. These
relatives are always entitled to part of the estate and cannot be
disinherited regardless of the wishes of the decedent.
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Relying on Your Legacy US Estate Plan4ISSU
E

The US is a Common Law country. Is your country of choice the
same? If it is a Civil Law country then your existing estate plan
may not travel well.

 (Which Won’t Necessarily Work Abroad)
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A fundamental tenet of the US federal securities laws is that
all purchases or sales of securities must either be
registered under the Securities Act of 1933 (the “Securities
Act”) or qualify for an exemption from registration. The
primary exemption relied upon by issuers seeking investors
who are living permanently outside the US is generally
provided by Regulation S under the Securities Act. 

Regulation S generally provides that the registration
requirements of the Securities Act do not apply to offers
and sales of securities if both the offer and sale occur
outside the United States. Additionally, Regulation S requires
that the issuer not offer or sell securities to US citizens or
residents even if those persons purchase the securities
while temporarily abroad. To reiterate, only foreign-based
investors are allowed to purchase Reg S securities. Reg S
looks to the investor’s permanent address, not to their
citizenship. A US citizen living permanently outside the US in
Portugal can purchase Reg S securities, whereas a
Portuguese citizen living in the US could not.

Since almost all of the sales efforts by many Golden Visa
funds are to Americans currently living in the US, they
obviously do not qualify for the Reg S exemption and
therefore need to seek registration. Americans considering
various Golden Visa funds should seek an exemption from
registration as a threshold question for inclusion in the pool
of potential investments. Investing in securities that the SEC 

Investment in a Qualified Investment Fund:
Reg S Considerations for US SEC Purposes5ISSU

E

https://www.sec.gov/education/capitalraising/building-blocks/offering-types


views as non-compliant is not advisable as the fund
managers may find themselves busier dealing with the SEC
than prudently managing the fund.
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US Tax Implications of Moving Permanently
Abroad While Retaining US Citizenship or
Green Card status (aka “US taxpayer”)

6ISSU
E

A US taxpayer who becomes a tax resident abroad would
have to continue to file a Form 1040NR as the US taxes its
citizens and green card holders on worldwide income
regardless of where they live.

In addition, the US taxpayer will need to have their US
accountant prepare a Form 1116 to calculate how much their
US tax liability can be reduced due to taxes they paid to their
new home country, if any. The IRS Form 1116 will show your
income that is subject to foreign taxes, the amount of
foreign taxes paid or accrued on that income, and the
calculation that takes place to figure out how much of your
current year US tax liability will be lowered by the foreign tax
credit on your Form 1040 NR.

A Form 8833 may also have to be included with the Form
1040 NR if you choose to use a provision of a US tax treaty to
modify your US tax liability. In general, this form is used to
exclude income from US tax due to a difference between the
resident country’s tax laws and US tax laws.

If you are claiming the “foreign earned income exclusion” for
US tax purposes because you had earned income while
residing abroad, you would need to attach Form 2555 to
your Form 1040NR to claim the foreign earned income 



exclusion, or the foreign housing
exclusion or deduction.
However, to the extent you
earned income while
performing services in your new
jurisdiction, you may also have
local taxes to pay. To reiterate,
many US accountants who
regularly prepare Forms 1040 for
their US resident clients are not
experienced in filing Forms
1040NR, Forms 1116, Forms 8833,
or Forms 2555 for non-residents
of the US who retain their US
citizenship.
 

17

Should you Apply for NHR Status?7ISSU
E

The advantages of applying for NHR tax status upon moving abroad include a
special – generally favorable – individual income tax for a period of ten years,
with most non-local sources of income exempt from local tax.

Compared to other higher income tax rates (depending on your destination of
choice), this program offers a 20% flat rate on certain local-source incomes
(from qualifying professions and from self-employment). Other advantages
include the eventual opportunity to have tax residency locally if it is a white-
listed country. There is also an exemption of tax on gifts or inheritances to family
members, no wealth tax, and no limit on cash remittance.

Eligibility for NHR tax treatment requires the individual to have the right to be a
resident in their new jurisdiction. 
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The NHR program rules are complicated. In general,
non-pension investment income such as dividends,
interest, royalties, rental income, capital gains, etc., from
a foreign source will be exempt from local tax under the
NHR program, provided such income may be taxed in
the source country under the terms of a double tax
treaty. If no such treaty exists, such income may be
taxed in the source country under the rules of the OECD
Model Tax Convention on income and capital if the
source country is not a blacklisted tax haven and the
income is not regarded as arising from a local source
under local tax rules. 

Under most double-tax treaties, capital gains on the
disposal of real estate are taxable in the country where
the real estate is located. In such cases, the new
jurisdiction would not tax the gain. However, the tax
position in the country where the property is located
must be considered. Most double tax treaties provide
that capital gains on shares are taxable only in the
country of residence, so shares are likely to be taxable 
 locally only.
 

You should aways carefully consider local tax rates
before taking action. It may be more tax efficient to
dispose of stock ownership before moving abroad if the
home country taxes them at a more favorable rate. 

The NHR program rules
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Using your new home as part of a plan to
expatriate from the US8ISSU

E

As previously noted, an American citizen who merely moves
permanently abroad will nevertheless retain his US tax
obligations. However, in may Golden Visa schemes there is an
opportunity to apply for and obtain foreign citizenship after a
period living as a permanent resident  He may also acquire
citizenship through either investment, birth (if a naturalized
American), or lineage. With another citizenship in hand, the US
taxpayer has the ability to consider renouncing US citizenship as
part of an expatriation tax plan.

An important lifestyle consideration in contemplating an
expatriation tax plan is ensuring that the expatriate does not
spend too much time in the US in the future and inadvertently
reacquire US taxpayer status. The basic test for US income tax
residency is the Substantial Presence Test. To meet this objective
test, you must be physically present in the United States (US) on
at least:

31 days during the current year; and

183 days during the three-year period that includes the
current year and the two years immediately before that,
counting:

All the days you were present in the current year; and

1/3 of the days you were present in the first year before
the current year; and

1/6 of the days you were present in the second year
before the current year.
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Along with being able to reproduce in their new environment  
the lifestyle he enjoyed in the US, an expatriate can also
choose to extend the number of days that he is physically
present in the US without reacquiring US taxpayer status by
using either certain available Tax Treaties or another
exception to the Substantial Presence Test.

Closer Connection Exception

One important exception to the Substantial Presence Test
that is of great importance to non-US individuals who are
compelled to spend more time in the United States,
perhaps due to unforeseen illness, is known as the “Closer
Connection Exception.”

This exception applies where an individual is present in the
United States for fewer than 183 days during the current
year, but the weighted average formula (described above)
equals or exceeds 183 days (due to the individual’s
presence in the United States in the two preceding years).
This exception is basically available for individuals who will
spend anywhere from four to six months but no more in the
US. For this exception to apply, it must be established that,
for the current year, the individual has (i) a “tax home” in a
country other than the US and (ii) “closer connections” to
that other country than to the United States.

The Treasury Regulations provide that an individual’s tax
home is the individual’s regular or principal (if there is more
than one regular) place of business. If the individual has no
regular or principal place of business because of the nature 
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Treaty Tie-Breaker Claim

Even if an individual meets the substantial presence test (and is, therefore,
a US income tax resident under the Code), if the individual continues to
also be a tax resident in a country that is party to an income tax treaty with
the United States (referred to herein as a “treaty party country”), he may be
able to avoid being taxed as a US income tax resident under relief provided
by the applicable treaty.

This relief provision, often referred to as a “Treaty Tie-Breaker” provision,
allows an individual who is deemed a tax resident of both the United States
and a treaty party country (e.g. Portugal) to only be subject to tax as a
resident of one of the two countries, based on a set of rules that determine
in which of the two countries the individual is deemed a tax resident. In
order to obtain Treaty Tie-Breaker relief to be taxed as a resident of the
treaty party country rather than the United States, the individual would
have to meet certain requirements set forth in the applicable treaty, which
often involves having certain closer ties to the treaty party country than to
the United States.

If an individual were to claim Treaty Tie-breaker relief, the individual would
calculate his US income tax liability as if he were a nonresident alien. This
would potentially allow the individual to avoid worldwide US federal income
taxation.

of the individual’s business or because the individual is retired and not
engaged in carrying on a trade or business, the individual’s tax home is
their “regular place of abode in a real and substantial sense.”

An individual must file IRS Form 8840 (Closer Connection Exception
Statement for Aliens) by the applicable deadline to claim this exception
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Details on reporting requirements

However, unlike the Closer Connection Exception, an individual who seeks
relief under a treaty must make a Treaty Tie-Breaker election and would
have to file IRS Form 1040NR (US Nonresident Alien Income Tax Return) and
attach an IRS Form 8833 (Treaty-Based Return Position Disclosure). 

However, an individual electing Treaty Tie-Breaker status is subject to
many of the reporting requirements that are applicable to US income tax
residents (for example, the Treaty Tie-Breaker taxpayer must report certain
ownership of non-US entities, financial interests, or signature authority over
non-US financial accounts for FBAR purposes, gifts from a nonresident
alien, etc.). 

When contemplating an expatriation tax plan, the most important question
will be to determine whether or not the individual is a “Covered Expatriate”
as of the day before the date of the final renunciation interview. If the
expatriate satisfies any one of the following requirements, he will be
classified as a “covered expatriate” for exit and inheritance tax purposes:

A net worth above $2M (Net Worth Test); or 

An average federal income tax liability over $178,000 over the last five
years (for 2023)(Average Income Tax Test): or

A failure to certify on Form 8854 Expatriation Statement that he has
been fully US tax compliant for the five years before expatriation. 

Note: There are a couple of exceptions for minors and for dual
citizens of the US and another country from birth. There are also   
strategies to avoid triggering the Net Worth Test and for
properly completing Form 8854.



If an individual is a “covered expatriate,” he is subject to the US exit tax
(IRC s. 877a), and his US-person heirs may be subject to US
inheritance tax (IRC Section 2801).

The so-called “mark-to-market” exit tax regime under IRC Section
877A is by far the best known and broadest in scope. As of the day
before the date of the final renunciation interview at a US mission, the
expatriate is “deemed” to have sold his or her worldwide appreciated
assets in a taxable sale. 

After a roughly $767,000 (2023) one-time special exemption amount,
the excess is generally subject to US tax, at rates ranging from 23.8%
to over 40%, depending on whether or not the expatriate has held the
asset for more than 12 months.

In addition, all tax-qualified retirement plans, IRAs, and deferred
compensation is subject to a different special exit tax regime. In the
case of an IRA, regardless of age, the expatriate is deemed to have a
lump sum distribution of the entire balance in such IRA, which is all
taxed at ordinary income rates of up to 37% or more.
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Since 2008, the US has also adopted a pernicious
inheritance tax on gifts and bequests received by US
citizens or residents from a “covered expatriate.” Certain
aspects of the inheritance tax make it draconian. 

First, the US recipient of the property from the “covered
expatriate” cannot apply any portion of their lifetime gift
tax exclusion amount ($12.93M in 2023) from gift tax to the
receipt of the gift. This means that after a $16,000 annual
exclusion amount, the balance is subject to a 40% tax. 
Second, the amount subject to inheritance tax is not
capped as of the date of expatriation. This means that if
an individual had a $3M net worth all in cash when he or
she renounced US citizenship, such an individual would
not be subject to exit tax because he or she did not own
any appreciated assets as of the expatriation date.

However, such an individual is classified as a “covered
expatriate” for life because he or she had a net worth in
excess of $2M at the date of expatriation. If the “covered
expatriate” acquires offshore an additional $100M through
inheritance or as an entrepreneur long after leaving the
U.S and leaves a $103M estate to his US heirs, the US heirs
must report the receipt of such “covered bequests” as
subject to US inheritance tax and pay the 40% tax. 

Third, it is worth noting that the burden is on the US
recipient of assets from a “covered expatriate” to
demonstrate to the IRS that the transferor of property was
not classified a “covered expatriate” when he expatriated.
Obtaining records that could go back one or more
generations may be very difficult. The US recipient of the 
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US Inheritance Tax



gift or bequest from the covered expatriate or his or her estate is
obligated to file Form 708 reporting such gift or bequest. Given that IRS
Form 708 has yet to be published by the US Treasury, the inheritance tax
will be due beginning when the IRS actually publishes Form 708.

Finally, there is no statute of limitations or time limit on when the property
is acquired from the “covered expatriate” or their estate.

Once an individual has renounced US citizenship, there are still
numerous US tax considerations. Here are but three examples:

25

US Tax Considerations Following
Expatriation9ISSU

E

The individual will need to provide US payers or any financial institution
with evidence of his foreign status as a non-resident alien (NRA) of the US.
This is done by filing a Form W-8BEN with the US custodian for any US
stocks or other investment assets. The individual would have the
opportunity in Part II of Form W-8BEN to claim a reduction in the dividend
withholding rate under a valid income tax treaty. 

Notification of change from US taxpayer status
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It is worth noting that actual US exit tax is paid on a
deemed disposition of a non-US asset. When that
same non-US asset is actually sold, the individual will
not receive a credit for the previous tax paid to the
US. The outcome is the potential partial double tax of
the same asset since the US “mark-to-market” exit
tax regime mandates a “deemed” sale of all
worldwide appreciated assets as of the day before
the date of renunciation of US citizenship.

Foreign tax credits in future non-US
tax returns

Here are some preliminary comments on the very
complex topic of avoiding US estate tax on those US-
based assets:

While foreign holding companies established in a no-
tax, often English-speaking jurisdiction such as the
British Virgin Islands (BVI) or the Cayman Islands are
generally recommended for certain long-held US
real estate or stock in US companies, there are
several situations where a so-called Non-Citizen,
Non-Domiciliary (NCND) of the US may not require a
foreign holding company to own US situs property as
an effective estate tax blocker. 

US Estate tax on US-based assets
owned by an expatriate



The first situation where a foreign holding company need not be utilized is
where the US Code provides a statutory exclusion for the asset in question,
such as in the case of life insurance based on the life of the NCND decedent
or most US Treasury obligations or publicly-traded corporate bonds.

The second situation where a foreign holding company is not needed is
where a US estate tax treaty provides for a higher estate tax exemption
amount than the normal $60,000 applicable to the estate of an NCND, and
such exemption provides a shield against US estate tax on all US situs
property. 

The third situation is where the asset is an intangible, or wrapped inside a
US entity (such as a US LLC) where the intangible is an LLC member interest
that is considered personal property and, under the US gift tax rules, will be
transferred out of the estate by way of a completed gift. This is feasible
where the NCND is young and/or healthy and is confident that the transfer
will be completed several years before death.

27



An irrevocable foreign trust may shield US situs assets from US estate tax
provided the trust creator (i.e., settlor or grantor) relinquishes all control
over the trust assets and is unable to decide which beneficiaries can
enjoy the trust income and principal. A revocable foreign trust which
owns US situs assets will not prevent US estate tax at the death of the
trust creator because the Code provides that property transferred in
trust during the lifetime of the decedent is included in his or her gross
estate if he or she retains at death the power to “alter, amend, revoke or
terminate” the rights of the record owner of the property. 
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Irrevocable foreign trusts

This means that where an NCND holds the
power to revoke a foreign trust of which he
or she is the trust creator and which owns
US situs property, such US property is
included in the gross estate of such NCND.
For this reason, an NCND needs to arrange
for the acquisition of all US real estate by a
foreign holding company, perhaps owned
by the foreign trust.
 

Further, the NCND could transfer intangible
property (e.g., stock in US companies) to
the foreign trust or possibly to the foreign
holding company. As noted, if the individual
were classified as a “covered expatriate” as
of their expatriation date, special US tax
considerations are required. Such
individuals must not make other than
nominal gifts or bequests to US heirs.
Otherwise, the heirs will likely have a US
inheritance tax problem. 



Clearly, an expatiate wants to avoid jumping out of the US tax pot and into
a new tax fire. As noted previously, many Golden Visa destinations have
very favorable tax planning regimes for Non-Habitual residents. These can
exempt most local taxation for a period of time on income earned abroad
from pensions, investments like 401(k) plans, capital gains, and rental
income or work outside of the new country's jurisiction. Of course each
destination is different regimes so it is worth looking closely at what your
prospective new home offers before further planning. 
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Americans who own US real estate

For Americans who own US real estate, such as a former primary residence
following expatriation, such property will be subject to US taxation under the
FIRPTA rules, and there will be a US withholding obligation. While the
appreciation in the former primary residence in the US was subject to the
“mark-to-market” tax regime on expatriation and is entitled to a
corresponding basis step up to fair value on the day before the formal
renunciation interview, any subsequent post-expatriation appreciation
would be subject to US capital gains tax. Since there would be some US tax
paid on the disposition of the former primary residence in the US, the NHR
tax regime (if in place) should be preserved, and there should be no tax in
your new jurisdiction. 



On the other hand, if the former US citizen owned portfolio
assets as of the day before the date of the formal
renunciation and there is a corresponding basis step-up to
such date, any post-expatriation should not be subject to
US tax since there is no US capital gain tax to NRAs who sell
portfolio assets. Accordingly, the consequence of not
paying tax on the sale of the portfolio assets in the US is that
the NHR tax regime requirements in the new jurisdiction are
not met, and the NHR tax regime may not be claimed since
the individual will not incur a tax in the US. Your new country
would have the right to impose its capital gains tax without
regard to the basis step-up on renunciation. In such cases,
some additional planning, such as a Maltese structure,
should be considered to avoid this outcome.
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Americans who own portfolio assets

Final Thoughts

Acquisition of a second residence or second citizenship 
 can be a critical part of an effective and tax-efficient
backup plan for Americans. However, as this three-part
article has hopefully demonstrated, it also presents unique
issues for American taxpayers. Failure to recognize and
appropriately deal with these issues can turn the
acquisition of such a status into a financial disaster. Truly,
America is exceptional in the complexity of its tax and
securities regime, so you should come prepared to ensure
no costly mistakes are made.
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