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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by responding to the attendance verification prompts 
and clicking the link to complete the Certification Process following the webinar. 

If you don’t click the link following the webinar, you will receive an email including 
a link to complete the Certification Process within 24 hours.

For any assistance completing the Certification Process, call 1-877-297-2901 or 
email helpdesk@beaconlive.com.  For additional information about continuing 
education, call us at 1-800-926-7926 option 2.

For CPE credits, attendees must participate until the end of the Q&A session and 
respond to six prompts during the program. 
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For live event only

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 option 1 or visit Strafford’s website at 
www.straffordpub.com.
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Immigration and tax 

and filing obligations 

issues arising in 4 

different situations

INB OUND  

S ETT LOR

T R U S T  I S S U E S

An effective Backup Plan 

considers all the tax 

implications 

INB OUND
B E N E F I C I A R Y

O U T B OU N D

S ETT LOR

O U T B OU N D 
B E N E F I C I A R Y



Inbound Settlor and 

Beneficiary Immigration 

Considerations

Timing of acquiring US status

Non-Immigrant vs Green Card

Proposed activities of each family member in 

US (e.g. visit, school, business, retirement)
1

2

3



B1 / B2 L-1

H1-B O Visa

E1 / E2 
F1

US 

Non Immigrant 

Visa Options



US Green Card Options

Family Class

EB-5

Employer Driven

U S  I M M I G R A T I O N  S T R A T E G I E S



When is a 

Trust 

Considered 

Foreign?

Court Test:  US court has primary supervision over trust 

administration; a resident trustee is generally sufficient to 

satisfy the court test; beware multiple trustees in multiple 

jurisdictions

Court and Control Tests: A trust is a foreign trust for US 

tax purpose unless trust satisfies both a “court” test and a 

“control” test. IRC Sec 7701(a)(3)(E) and regs. (Slanted 

in favor of foreign status).

Control Test:  One or more US persons have power to 

control all substantial decisions of the trust; beware that 

a veto power/blocking power held by a non-US person 

(even if not held in a fiduciary capacity) over “one 

decision” is fatal and will cause trust to become a foreign 

trust



When is a 

Trust 

Considered A 

Grantor Trust?

Settlor retains reversionary interest in income or principal 

(IRC 673);

Broad range of rights and powers (including administrative 

powers) can cause a trust to be considered a grantor trust as 

to a US settlor

US Settlors

Settlor or non-adverse party has certain powers over 

beneficial enjoyment of income or principal (IRC 674);

Settlor retains administrative power which might benefit 

settlor (such as power to borrow from trust without 

adequate collateral) (IRC 675);

Settlor or non-adverse party has power to revoke trust and 

revest principal in settlor (IRC 676); and

Settlor or non-adverse party has power to distribute income 

to or for benefit of settlor or spouse (IRC 677)



When is a 

Trust 

Considered A 

Grantor Trust?

Spousal Unity Rule: IRC 672(e) spousal unity results in attribution of 
powers or rights between spouses

Some special considerations

US Settlors

Who is Economic Settlor? US tax law disregards nominees and 
agents and must determine economic settlor of trust

Community Property: If settlor is from a civil law country, who is 
the grantor for US tax purposes? Treas. Reg. Sec. 1.671-2

Section 679 and Foreign Trusts: Always consider IRC 679 if trust is 
foreign; beware: broad presumption rule that if a foreign trust “can” 

benefit a US person the trust will be considered a grantor trust as to a 
US settlor even if it avoids all of the standard grantor trust provisions 
in IRC 673-677; could have US grantor trust status for settlor who is 

not a beneficiary nor a trustee (settlor gave up all access/control)

Outbound intermediary rule: Beware: certain transfers from a 
US beneficiary of any trust to a foreign settlor of that trust can 

cause that trust to be considered a US grantor trust as to that 
beneficiary



When is a 

Trust 

Considered A 

Grantor Trust?

Non-US 

Settlors

If settlor is a NRA, US grantor trust rules generally do not apply 
unless they cause an amount to be included in income of a US 

citizen or resident IRC 672(f)(1)

But IRC 672(f)(2) allows two types of trusts (that otherwise also 
meet any of the requirements of IRC 673 – 677) to qualify as 

“foreign grantor trusts” (FGTs) even though a NRA settlor

Revocable Trusts: Settlor retains power to revoke trust and 
revest property unilaterally; if trust is solely for spouse for life, if 

spouse holds a consent power to revoke then not a grantor 
trust as revocation power not held solely by settlor

Irrevocable Single Beneficiary Trusts: If trust is irrevocable, then 
all distributions of income or principal may only be made to 

settlor or spouse during settlor’s life; consider a SLAT for 
spouse and whether to give settlor a back-up grantor trust 
power (e.g., IRC 674 power to add beneficiary) in event spouse 

predeceases settlor



If US person is sole trustee of RLT does US court 

retain supervisory authority over all substantial 

issues regarding trust administration, or can a local 

foreign court assume jurisdiction over the US 

settlor or a portion of trust if US settlor has 

relocated to the jurisdiction?

Consider Typical 

Revocable Living 

Trust (RLT) with 

Settlor as Sole 

Trustee

Otherwise run risk of Form 3520 and 3520-A 

reporting

Best practice is to include language even in RLTs 

mandating that there must be actual US 

administration over all issues

Outbound Settlor:

US Settlor Relocates 

Abroad

Beware of US person becoming UK resident or 

Canadian resident



Beware deemed transfer to foreign trust that would 

be reportable on Form 3520 (even under existing 

IRS guidance); potential 35% penalty if discovered 

after the fact

Consider 

Temporary US 

Person (e.g. Green 

Card Holder) 

Relocates Abroad 

Beware, even if IRC 877A is not invoked, IRC 684 

triggered on gross gain by failing to meet IRC 

672(f)(2) (revocable trust or irrevocable single 

beneficiary trust for settlor or spouse)

IRC 877A and 2801 likely not invokedOutbound Settlor:

US Settlor Relocates Abroad

Even if both IRC 877A and 684 apply, Notice 2009-

85 says IRC 684 trumps IRC 877A

Beware if green card holder settlor moves abroad 

as “all” historic gain is subject to IRC 684 gain 

including prior to move to US (unlike IRC 877A 

which allows basis step rule on residency start 

date)



Consider “carve-out” for unexpected US beneficiaries 
who are contingent beneficiaries with remote interests; 

Treas. Reg. Sec. 1.679-2(a)(2)(ii); too narrow to cover 
most common disaster provisions

Consider US Settlor 

with ALL foreign 

beneficiaries (rare)

Even contingent and future remote beneficiaries are 
taken into account in determining if the trust has any 

US beneficiaries; IRC 679(c)(1)(B)

Form 3520 and 3520-A reporting for transfer to and 
from trust

Outbound Settlor:

US Settlor Relocates Abroad

A trust is “assumed” to have a US beneficiary unless

Under trust, no part of income or principal may 
be paid or accumulated during the tax year to 

or for US person; 

If trust were terminated during the tax year, no 
part of income or principal of such trust could 

be paid to or for benefit of US person

Beware IRC 679 is very broad statute

+

+



Consider Springing 

Grantor Trust

Beneficiary’s inbound migration to US may cause 

US grantor to be taxed on trust’s UNI if trust 

previously did not have a US beneficiary (and did 

not result in US settlor being treated as owner of 

trust) unless beneficiary becomes a US person 

more than 5 years after transfer in trust; Treas. Reg. 

Sec. 1.679-2(a)(3)

Outbound Settlor:

US Settlor Relocates Abroad
Beware of accidental trigger



Outbound Beneficiary: US Beneficiary Relocates Abroad 

Does the other country tax the beneficiary on receipt of distributions or is income 
imputed automatically?

Beneficiary (US or Foreign) of US Domestic Non-

grantor Trust is a US Resident of Another Country 

For US beneficiaries, can timing of receipt of trust distributions be managed by trustee to 
mitigate mismatch of tax years (e.g., UK FY begins 6 April, but US is on calendar year)

How is accumulated income of US domestic non-grantor trust treated in country of 
residence of beneficiary? When a US domestic non-grantor trust makes a distribution of 

income or gain taxed in a prior year at trust level (i.e., trust principal; no throwback tax 
applicable) will beneficiary be taxed in foreign country as if he or she received a 
distribution of accumulated income; what are the tax rates? Beware: UK disincentives 

use of trusts by imposing IHT and income charges on UK resident trusts and has “anti-
avoidance” rules for non-UK trusts where there is a UK settlor, trustee or beneficiary

Are foreign tax credits available for US taxes previously paid by trustee of US domestic 
non-grantor trust?



Default in US is that capital gains are taxed at trust level and are 
not part of DNI of domestic US trust; are capital gains deemed 

carried out to beneficiary living in another country and taxed to 
the beneficiary?

Beware many US domestic non-grantor trusts hold their assets 
through LLCs that are transparent for US tax purposes but not 

in beneficiary’s country of residence (e.g., UK, Canada); can 
create timing mismatch or character mismatch

Outbound Beneficiary: US Beneficiary Relocates Abroad 

Beneficiary (US or Foreign) of US Domestic Non-

grantor Trust is a US Resident of Another 

Country 

Continued

Consider whether a foreign legal partnership might be a 
preferred way to hold US assets to ensure transparency for both 

US and foreign tax purposes



Consider Whether 

US Beneficiary of 

US Domestic Non-

grantor Trust is a 

Trustee or 

Powerholder

Trust could flunk the court test and become a 

foreign trust if sole trustee moves abroad (even if 

trustee remains a US person)

Even if designed as US non-grantor trust under 

IRC 673 to 677, trust could become a FGT as to 

US grantor under IRC 679 based on broad 

presumption rules if settlor is alive; Forms 3520 

and 3520-A reporting and income inclusion by US 

settlor; potential IRC 684 disaster when US settlor 

dies; consider 12-month cure period for 

inadvertent change in trust classification

Trust could flunk control test and become a foreign 

trust if any substantial trust decision or power (5 

and 5 power) is held by a beneficiary who ceases 

to be a US person

Outbound Beneficiary: US 

Beneficiary Relocates Abroad 



Consider Whether 

US Beneficiary of 

US Domestic Non-

grantor Trust is a 

Trustee or 

Powerholder

Beware if trust remains classified as a US domestic 

non-grantor trust but powerholder’s change of 

residence abroad along with “management” of 

trust creates a “dual resident taxpaying trust in the 

other jurisdiction (e.g., UK or Canada)

Most treaty tie-breakers of little use

How to prevent double taxation of same income, 

especially as to capital gains which by default are 

taxed in US at trust level (does trust permit trustee 

to adopt rule converting realized gains to income?)

Outbound Beneficiary: US 

Beneficiary Relocates Abroad 

Continued



Consider Whether US Beneficiary of Irrevocable 

US Domestic Non-grantor Trust Settled by a US 

Person is a Trustee or Powerholder

What if trust is also resident in jurisdiction where 

trustee or powerholder now resides and a FGT as 

to the US settlor with income taxable to the US 

settlor?

If beneficiary resigns as trustee or releases 

problematic power, does this cure or raise more 

issues?

Outbound Beneficiary: US Beneficiary Relocates Abroad: 



Unintended FGT 5 Year Rule 

If NRA settlor directly or indirectly funds a foreign trust within 

5 years of becoming a US person and trust has or is deemed 

to have US beneficiary under broad presumption rules, such 

trust will be a US grantor trust as to now US grantor; IRC 

679(a)(4); Treas. Reg. Sec. 1.679-5.Inbound Settlor:
Non-US Person 

Moves to US

Certain Modifications to Trust Which Result in Loss 

of Grantor Trust Status Within 5 Years of Settlor 

Residency Start Date 

Modification considered a deemed funding of trust; beware if 

income is accumulated while beneficiary is a US person 

Remember still need to look at other US grantor trust 
rules under 5-year rule; typically most foreign trusts are 

irrevocable for entire family but settlor has broad power 
to add beneficiaries; under IRC 674 this is a US grantor 
trust power so IRC 679 will be triggered



Unintended FGT 5 Year Rule 

Even if foreign trust settled more than 5 years before 

settlor becomes US person, trust will become a US 

grantor trust “if” 
Inbound Settlor:
Non-US Person 

Moves to US
Settlor retains power to add beneficiaries (very 

common in irrevocable foreign trusts, with exception for 

parties holding limited powers of appointment) (IRC 674), 
or

`

Settlor or spouse retains discretionary power to 
direct distribution of income or principal (IRC 677)
`



Inbound Settlor:

Non-US Person Moves to US
The now US settlor will be taxed on income and gain 
recognized by trust beginning on residency start date

`

`

Consequences if 

Foreign Trust 

Become US 

Grantor Trust (but 

Remains a Foreign 

Trust for Legal 

Purposes)

Trust subject to current US tax on worldwide income

Unclear whether income accumulated before settlor’s residency 
start date is income or principal when trust becomes a US 

grantor trust due to change of settlor’s residence; IRC 679(b) 
and IRC 679(a)(4)(B) 

If trust has significant accumulation of income from prior 
years before change of settlor’s residence to US and 

trust was not structured specifically to meet FGT 
requirements of IRC 672(f)(2) as to non-US settlor, this 
creates uncertainty as to U.S. settlor and U.S. 

beneficiaries future exposure under throwback regime

`

`



Inbound Settlor:

Non-US Person Moves to US
The now US settlor required to file annual Form 3520-
A to report income statement and balance sheet for 

trust

`

`

Consequences if 

Foreign Trust 

Become US 

Grantor Trust (but 

Remains a Foreign 

Trust for Legal 

Purposes)

Form 3520 required for any actual or deemed 
transfers between now US settlor, US beneficiaries 

and certain related persons

35% penalty for failure to file Form 3520 and 5% 
penalty for failure to file annual Form 3520-A; 

statute of limitations remains open if no return ever 
filed

FGT status may also impact whether CFC and PFIC 
rules apply and whether related tax and reporting 

obligations fall on US settlor or beneficiaries

`

`

Continued



Inbound Settlor:

Non-US Person Moves to US

Potential Gain Recognition in Future 
IRC 684(a) provides that transfer of appreciated 
property from a US person to a foreign non-grantor 

trust (FNGT) is treated as a “deemed sale” of that 
property triggering taxable gain

`

`

Consequences if 

Foreign Trust 

Become US 

Grantor Trust (but 

Remains a Foreign 

Trust for Legal 

Purposes)

When is Gain Triggered? 
A transfer from a US person to a foreign trust does not 
trigger gain so long as the trust remains a US grantor 

trust as to the settlor, but

Death of Settlor 
is treated as a transfer immediately before death and 
results in recognition of gain unless transferred 

property receives a basis step-up under IRC 1014; 
Treas. Reg. Sec. 1.684-2(a)(2) and 1.684-3(e)

Termination of US Residence by Settlor (Leaves 

US) 
If trust was a “completed” gift trust without retained 
strings by settlor also results in recognition of gain 

under IRC 684 exit tax when settlor relocates outside 
US

`

`

Continued



Inbound Settlor:

Non-US Person Moves to US
Consider trust domestication from foreign to US 

domestic trust to head off near-term IRC 679 

treatment and to shed US Form 3520 and 3520-A 

reporting; long-term issue is IRC 684 tax on future 

death or expatriation of settlor

`

`

Consequences if 

Foreign Trust 

Become US 

Grantor Trust (but 

Remains a Foreign 

Trust for Legal 

Purposes)

Beware of outbound intermediary rule applicable to 

domestic trusts; IRC 672(f)(5) provides that if a US 

beneficiary of a grantor trust with foreign grantor 

transfers property to trust then US beneficiary will be 

treated as the grantor of that portion of the trust

Understand settlor’s long-term plans (temporarily 

in US?)

`

Continued

Alternatives to Remaining a Foreign Trust?

` Consider possible distributions in kind to foreign 

beneficiaries after family has relocated outside of 

US



Inbound Beneficiary: Relocates to the US

If inbound beneficiary is a beneficiary of a foreign non-grantor trust (FNGT), 
distributions from trust may attract onerous US throwback tax

Taxation of Accumulation Distributions: DNI that is not distributed 
accumulates in a FNGT as “undistributed net income” (UNI)

Capital gains realized by FNGT in prior years are part of its DNI and 

when carried out to the US beneficiary are converted to ordinary income

Negative US Tax Attributes of UNI: Fully subject to US income tax when 
UNI is eventually distributed to a US beneficiary with these “additional” 

negative attributes

Interest charge is imposed on tax due by US beneficiary on accumulated 

income from date income was originally earned by trust, but no interest 

charge for years during which beneficiary was NRA of US; IRC 667(a)

Income may be taxed at beneficiary’s highest marginal rate for the year 

in which it was earned



Inbound Beneficiary: Relocates to the US

Under IRC 643(h)

If property is transferred to a US person by another person (the 

intermediary) who has received the property from a FNGT, the US 

person is treated as having received the property directly from the 

FNGT pursuant to a plan one of the principal purposes of which was to 

avoid US tax

Presumptive two-year window before or after trust distribution, but it is 

not a safe harbor

Springing Grantor Trust for US Settlors 

A beneficiary’s inbound migration under IRC 679(b) may cause a US 

settlor to be taxed on trust’s UNI if trust previously did not have a US 

beneficiary unless beneficiary becomes a US person more than 5 years 

after transfer to trust; IRC 679(c)(3)

Additional Compliance Issues



Distribute All DNI Currently 

If trustee distributes ALL DNI each year, the DNI will not 
become UNI and items like long-term capital gains and qualified 
dividends will retain the preferred character to US beneficiaries

Inbound Beneficiary: Relocates to the US

Possible Planning for UNI and US Beneficiary

US Receptacle Trust for US Beneficiaries

Generally preferable to keep core trust assets offshore (lower 
tax friction; better after-tax returns; enhances growth in 

principal unconstrained by US taxes) and if US beneficiaries 

have no current need for all of the DNI, consider a US pour-
over trust ; or FNGT authorizes distributions to a US domestic 
trust for US beneficiaries (no throwback tax for US domestic 

trusts); beware not to disrupt existing RAP and GST issues

Form a Holding Partnership Below Trust

Although a partnership is transparent for US tax 
purposes, local law on trust accounting income 

treats a partnership as a separate entity; trust does 

not realize income for trust accounting purposes 
until trust is entitled to current distribution from 

partnership; since local law controls definition of 

income for US tax purpose, income generated at 
partnership level is not income of the trust for 

“fiduciary accounting income” (FAI) purposes until 

actual distributions made by partnership to trust; 
when distributions are made to US beneficiaries, 

they are preceded by distributions from partnership 

which creates DNI; does not reduce UNI in prior 
years



Distributions of 

Fixed Amounts

If newly formed FNGT, consider 

including in terms requirement to 

make up to three trust 

distributions of fixed amounts; 

considered as deferred gifts not as 

trust distributions

Inbound Beneficiary: Relocates to the US

Possible Planning for UNI and US Beneficiary

Clearing Distributions to Foreign 

Beneficiaries

Consider making a large 

distribution to non-US (foreign) 

beneficiaries to clear out UNI and 

in subsequent year make 

distributions to US beneficiaries 

from FNGT without UNI

Default Method

US beneficiary elects to 

“accelerate” distributions from 

FNGT as “ordinary income (up to 

a ceiling of 125% of trailing three-

year average); beware once 

beneficiary elects to use “default 

method”, beneficiary locked in 

until trust terminates; beware 

acceleration of termination of 

trust; beware contingent 

beneficiaries who are deprived of 

FNGT benefit

Continued



Consider ALL 

Beneficiary Held 

Powers 

What if Now US Beneficiary is Only US Trustee of 

Trust Administered in US State? 

Has the former FNGT inadvertently become a US person; 

consider Treas. Reg. Sec. 301.7701-7(d)(2) and 12-month 

cure for inadvertent migration of trust to a US domestic trust ; 

reportable event now under May 2024 proposed regs

Inbound Beneficiary:

Relocates to the US
If beneficiary has a current or previously lapsed 

withdrawal power (e.g., 5 and 5 power) beneficiary 

may be deemed owner of some portion of the trust 

under IRC 678; beware portion of trust assets 

could be subject to estate tax inclusion; IRC 2036 

or 2038



Second Residence and 

Citizenship for 

Americans

1

2

4

3

Digital Nomad Visas

Work Permits

Second Residence (Retirement, Entrepreneur, 

Investment)

Second Citizenships (Naturalisation, 

Lineage, Investment)



Americans using Second Residence 

or Citizenship

Americans living abroad 

Renouncing US citizenship or relinquishing 

Long Term Green Card





ADDENDUM



Focus on Form 3520 & 

Corporate Attribution Rules

INTEGRATED FOREIGN TRUST 
REPORTING RULES AND DISTRIBUTION 
PLANNING FOR U.S. BENEFICIARIES



A Couple of Case Studies..

Pre-Immigration Trusts & Domestication

Usufruct Example



Pre-Immigration 

Trusts & 

Domesticating
A Few Issues

Forms 3520 & 3520-A, FBAR on an annual basis?

Valuations responsibility?

Distributions, including to her family?

If she is alive and the trust is domesticated, what are the
compliance obligations?

If she passes away, before or after domestication, what
happens regarding compliance?

Wealthy nonresident alien decides to move to the United
States, creates a self-settled, foreign trust for the potential

benefit of her, children and future generations, funding with
80% of her wealth and then arrives with her family in the United
States. The trust assets include a closely-held business,

foreign financial accounts and investments in foreign private
equity and hedge funds.



Usufruct 

Example

A Few Issues

Valuation of bare title and closure of the usufruct?

Is an FBAR required?

Is there a need for one or more Forms 3520, and if so,
for which years?

For home country estate planning purposes, European
nonresident alien (NRA) transfers “bare title” in Year 1 of a

European financial account, while retaining what US people
would refer to as a life estate for ten years to end midnight in
Europe on New Year’s Day.



Form 3520 Instructions –

Defined Terms

Distribution

Obligation & Qualified Obligation

Gratuitous Transfer



Distribution

A distribution received directly or indirectly from a foreign trust for 

section 6048(c) reporting purposes is any gratuitous transfer of money 

or other property from a foreign trust, whether or not a portion of such 

trust is treated as a grantor trust under the grantor trust rules of sections 

671 through 679, and without regard to whether the recipient is 

designated as a beneficiary by the terms of the trust. A distribution 

includes the receipt of trust corpus and the receipt of a gift or bequest 

described in section 663(a).

A distribution also includes constructive transfers from a foreign trust. 

For example, if charges you make on a credit card are paid by a foreign 

trust or guaranteed or secured by the assets of a foreign trust, the 

amount charged will be treated as a distribution to you by the foreign 

trust. Similarly, if you write checks on a foreign trust's bank account, the 

amount will be treated as a distribution. Also, if you receive a payment 

from a foreign trust in exchange for property transferred to the trust or 

services rendered to the trust, and the FMV of the payment you received 

exceeds the FMV of the property transferred or services rendered, the 

excess will be treated as a distribution to you. See section V of Notice 

97-34.



Distribution

Continued

If you sell stock with an FMV of $100 to a foreign trust and 

receive $150 in exchange, you have received a distribution of 

$50.

If you receive $100 from the trust for services performed by you 

for the trust, and the services have an FMV of $20, you have 

received a distribution of $80.

If you are a grantor or beneficiary of a foreign trust and you (or a 

U.S. person related to you) directly or indirectly received a loan of 

cash or marketable securities from a foreign trust, or you (or a 

U.S. person related to you) used any property owned by a foreign 

trust without paying FMV within a reasonable amount of time, the 

amount of such loan or the FMV of the use of trust property will be 

treated as a distribution for reporting purposes. For this purpose, 

a loan by an unrelated third party that is guaranteed by a foreign 

trust is generally treated as a loan from the trust. See section V.A 

of Notice 97-34.

Examples: 



Obligations

An obligation includes any bond, 

note, debenture, certificate, bill 

receivable, account receivable, 

note receivable, open account, or 

other evidence of indebtedness, 

and, to the extent not previously 

described, any annuity contract.



A qualified obligation, for purposes of this form, is any obligation only if:

Qualified Obligation

The obligation is reduced to writing by an express written agreement;1

The U.S. person reports the status of the obligation, including principal and interest payments, on Part I,
Schedule C, line 19, and Part III, line 28, as applicable, for each year that the obligation is outstanding.

The term of the obligation does not exceed 5 years (including options to renew and rollovers);2
All payments on the obligation are denominated in U.S. dollars;3
The yield to maturity of the obligation is not less than 100% of the applicable federal rate under section
1274(d) for the day on which the obligation is issued and not greater than 130% of the applicable federal rate;

4

The U.S. person agrees to extend the period for assessment of any income or transfer tax attributable to the
transfer and any consequential income tax changes for each year that the obligation is outstanding to a date

not earlier than 3 years after the maturity date of the obligation, unless the maturity date of the obligation does
not extend beyond the end of the U.S. person's tax year and is paid within such period (this is done on Part I,
Schedule A, line 12, and Part III, line 26, as applicable); and

5

6



A gratuitous transfer to a foreign trust is any transfer to the
trust other than (a) a transfer for FMV; or (b) a distribution to
the trust with respect to an interest held by the trust (i) in an

entity other than a trust (for example, a corporation or a
partnership), or (ii) in an investment trust described in
Regulations section 301.7701-4(c), a liquidating trust

described in Regulations section 301.7701-4(d), or an
environmental remediation trust described in Regulations
section 301.7701-4(e). A gratuitous transfer includes any

indirect transfer that is structured with a principal purpose of
avoiding the application of section 679 or 6048.

A transfer of property to a trust may be considered a
gratuitous transfer without regard to whether the transfer is a
gift for gift tax purposes. See chapter 12 of subtitle B of the

Code (that is, sections 2501 through 2524).

Gratuitous 

Transfer



Gratuitous 

Transfer 
Continued

For purposes of this determination, if a U.S. person 

contributes property to a trust in exchange for any type 

of interest in the trust, such interest in the trust will be 

disregarded in determining whether FMV has been 

received. In addition, a U.S. person will not be treated 

as making a transfer for FMV merely because the 

transferor is deemed to recognize gain on the 

transaction.

If you transfer property to a related foreign trust in 

exchange for an obligation of the trust (or an obligation 

of a person related to the trust), it will be a gratuitous 

transfer unless the obligation is a qualified obligation. 

Any transfer in exchange for an obligation (whether or 

not a qualified obligation) must be reported under 

section 6048(a). For definitions, see Obligation and 

Qualified Obligation, later. See section III.B of Notice 

97-34, and the regulations under sections 679 and 684 

for additional information.



Best Practices

Make sure Engagement Letter is properly 

executed, with important client questions.

Set up engagement team, going over Form and 

related rules, specialty review after engagement 

detailed review, then engagement lead signature.

Single .pdf file with workpapers (including client 

documents, research and internal Q&As), 

engagement letter, extension and Form 3520 

mailing receipts, filing by certified mail, return 
receipt requested, routing history at firm.



The Control Test – “one or more United States 
persons have the authority to control all substantial 

decisions of the trust.”

Trusts & Estates –

Foreign Unless 

Domestic

An United States person is a citizen or resident [LML: 
for income tax purposes] of the United States and 

other §7701(a)(30) entity tests.

Fiduciary Income Taxation: Trusts & Estates are 
Foreign unless they meet the tests to be Domestic

§7701(a)(30)(E) requires passing (i) i.e. The Court 
Test AND (ii) i.e. The Control Test.

The Court Test – “a court within the United States is 
able to exercise primary supervision over the 

administration of the trust, and”

Look to §7701(a)(31) and then back to 
§7701(a)(30)(E)



Foreign Trusts –

Nongrantor Unless 

Grantor

For Irrevocable Trusts - §672(f)(2)(A)(ii) “the only
amounts distributable from such portion (whether

income or corpus) during the lifetime of the grantor
are amounts distributable to the grantor or the spouse
of the grantor.”

Foreign Trusts will be Nongrantor Trusts under
§672(f)(1) unless they meet the §672(f)(2) Exceptions

– for our purposes §672(f)(2)(A) to be Grantor Trusts.

For Revocable Trusts - §672(f)(2)(A)(i) “the power to
revest absolutely in the grantor title to the trust

property to which such portion is attributable is
exercisable solely by the grantor without the approval
or consent of any other person or with the consent of

a related or subordinate party who is subservient to
the grantor, or”

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=26-USC-720454890-1195528826&term_occur=999&term_src=title:26:subtitle:A:chapter:1:subchapter:J:part:I:subpart:E:section:672
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=26-USC-720454890-1195528826&term_occur=999&term_src=title:26:subtitle:A:chapter:1:subchapter:J:part:I:subpart:E:section:672
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=26-USC-720454890-1195528826&term_occur=999&term_src=title:26:subtitle:A:chapter:1:subchapter:J:part:I:subpart:E:section:672
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=26-USC-720454890-1195528826&term_occur=999&term_src=title:26:subtitle:A:chapter:1:subchapter:J:part:I:subpart:E:section:672


Civil Penalties –

5, 25 & 35%

Check and recheck the IRS Notice, as the Notices

often do not provide required information and/or not

consistent with the facts or rules.

§6677 – 5% or 35%.

§6039F – 5% - 25%.

When litigating, make sure to have a Power of

Attorney, fax into the IRS’ proper CAF Unit before

contacting the IRS by letter and call.



§6039F Notice of Large Gifts Received from Foreign Persons

(a) In general.

If the value of the aggregate foreign gifts received by a United States person (other than an

organization described in section 501(c) and exempt from tax under section 501(a)) during any taxable

year exceeds $10,000, such United States person shall furnish (at such time and in such manner as the

Secretary shall prescribe) such information as the Secretary may prescribe regarding each foreign gift

received during such year.

(b) Foreign gift.

For purposes of this section, the term "foreign gift" means any amount received from a person other

than a United States person which the recipient treats as a gift or bequest. Such term shall not include

any qualified transfer (within the meaning of section 2503(e)(2)) or any distribution properly disclosed in

a return under section 6048(c).

(c) Penalty for failure to file information.

(1) In general.

If a United States person fails to furnish the information required by subsection (a) with respect to any

foreign gift within the time prescribed therefor (including extensions)-

(A)the tax consequences of the receipt of such gift shall be determined by the Secretary, and

(B)such United States person shall pay (upon notice and demand by the Secretary and in the same

manner as tax) an amount equal to 5 percent of the amount of such foreign gift for each month for

which the failure continues (not to exceed 25 percent of such amount in the aggregate).



§6039F Notice of Large Gifts Received from Foreign Persons

(2) Reasonable cause exception.

Paragraph (1) shall not apply to any failure to report a foreign gift if the United States person shows that

the failure is due to reasonable cause and not due to willful neglect.

(d)Cost-of-living adjustment.

In the case of any taxable year beginning after December 31, 1996, the $10,000 amount under

subsection (a) shall be increased by an amount equal to the product of such amount and the cost-of-

living adjustment for such taxable year under section 1(f)(3), except that subparagraph (A)(ii) thereof

shall be applied by substituting "1995" for "2016".

(e)Regulations.

The Secretary shall prescribe such regulations as may be necessary or appropriate to carry out the

purposes of this section.

Continued…



(a)Notice of certain events.

(1)General rule.
On or before the 90th day (or such later day as the Secretary may prescribe) after any reportable
event, the responsible party shall provide written notice of such event to the Secretary in

accordance with paragraph (2).

(2)Contents of notice.

The notice required by paragraph (1) shall contain such information as the Secretary may  
prescribe, including-

(A)the amount of money or other property (if any) transferred to the trust in connection with the
reportable event, and
(B)the identity of the trust and of each trustee and beneficiary (or class of beneficiaries) of the  

trust.

(3)Reportable event.

For purposes of this subsection -
(A)In general. The term "reportable event" means-
(i)the creation of any foreign trust by a United States person,

§6048 

Information 

with respect 

to certain 

foreign trusts



(ii) the transfer of any money or property (directly or indirectly) to a foreign trust by a United  
States person, including a transfer by reason of death, and

(iii) the death of a citizen or resident of the United States if-
(I)the decedent was treated as the owner of any portion of a foreign trust under the rules of  
subpart E of part I of subchapter J of chapter 1, or

(II)any portion of a foreign trust was included in the gross estate of the decedent.

(b) Exceptions.

(i)Fair market value sales. Subparagraph (A)(ii) shall not apply to any transfer of property to a
trust in exchange for consideration of at least the fair market value of the transferred property. For

purposes of the preceding sentence, consideration other than cash shall be taken into account at
its fair market value and the rules of section 679(a)(3) shall apply.
(ii)Deferred compensation and charitable trusts. Subparagraph (A) shall not apply with respect  to 

a trust which is-
(I)described in section 402(b), 404(a)(4), or 404A, or
(II)determined by the Secretary to be described in section 501(c)(3).

§6048 

Information 
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to certain 
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(4) Responsible party.

For purposes of this subsection, the term "responsible party" means-

(A)the grantor in the case of the creation of an inter vivos trust,
(B)the transferor in the case of a reportable event described in paragraph (3)(A)(ii) other than a  

transfer by reason of death, and
(C)the executor of the decedent's estate in any other case.

(b)United States owner of foreign trust.

(1)In general.

If, at any time during any taxable year of a United States person, such person is treated as the

owner of any portion of a foreign trust under the rules of subpart E of part I of subchapter J of
chapter 1, such person shall submit such information as the Secretary may prescribe with respect
to such trust for such year and shall be responsible to ensure that-

(A)such trust makes a return for such year which sets forth a full and complete accounting of  all 
trust activities and operations for the year, the name of the United States agent for such trust,
and such other information as the Secretary may prescribe, and

§6048 

Information 

with respect 

to certain 

foreign trusts



(B) such trust furnishes such information as the Secretary may prescribe to each United States
person (i) who is treated as the owner of any portion of such trust or (ii) who receives (directly or

indirectly) any distribution from the trust.

(2)Trusts not having United States agent.

(A)In general.
If the rules of this paragraph apply to any foreign trust, the determination of amounts required to

be taken into account with respect to such trust by a United States person under the rules of
subpart E of part I of subchapter J of chapter 1 shall be determined by the Secretary.

(B) United States agent required.
The rules of this paragraph shall apply to any foreign trust to which paragraph (1) applies unless
such trust agrees (in such manner, subject to such conditions, and at such time as the Secretary

shall prescribe) to authorize a United States person to act as such trust's limited agent solely for
purposes of applying sections 7602, 7603, and 7604 with respect to-
(i)any request by the Secretary to examine records or produce testimony related to the proper

treatment of amounts required to be taken into account under the rules referred to in
subparagraph (A), or

§6048 
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(ii) any summons by the Secretary for such records or testimony.
The appearance of persons or production of records by reason of a United States person being

such an agent shall not subject such persons or records to legal process for any purpose other
than determining the correct treatment under this title of the amounts required to be taken into
account under the rules referred to in subparagraph (A). A foreign trust which appoints an agent

described in this subparagraph shall not be considered to have an office or a permanent
establishment in the United States, or to be engaged in a trade or business in the United States,
solely because of the activities of such agent pursuant to this subsection.

(C) Other rules to apply.
Rules similar to the rules of paragraphs (2) and (4) of section 6038A(e) shall apply for purposes of

this paragraph.

(c) Reporting by United States beneficiaries of foreign trusts.

(A) In general.
If any United States person receives (directly or indirectly) during any taxable year of such person

any distribution from a foreign trust, such person shall make a return with respect to such trust for
such year which includes-

§6048 
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a) the name of such trust,
b)the aggregate amount of the distributions so received from such trust during such taxable year,

and
c)such other information as the Secretary may prescribe.

(B) Inclusion in income if records not provided.

a) In general.

If adequate records are not provided to the Secretary to determine the proper treatment of any
distribution from a foreign trust, such distribution shall be treated as an accumulation distribution
includible in the gross income of the distributee under chapter 1. To the extent provided in

regulations, the preceding sentence shall not apply if the foreign trust elects to be subject to rules
similar to the rules of subsection (b)(2)(B).
(A)Application of accumulation distribution rules.

(B)For purposes of applying section 668 in a case to which subparagraph (A) applies, the
applicable number of years for purposes of section 668(a) shall be ½ of the number of years the
trust has been in existence.

§6048 

Information 

with respect 

to certain 

foreign trusts

https://checkpoint.riag.com/app/find?begParm=y&amp;app.version=19.07&amp;dbName=TCODE&amp;linkType=docloc&amp;locId=668&amp;permaId=icd65c5e219d711dcb1a9c7f8ee2eaa77&amp;tagName=SEC&amp;endParm=y
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(4) Special rules.

(1)Determination of whether United States person makes transfer or receives distribution.

For purposes of this section, in determining whether a United States person makes a transfer to,

or receives a distribution from, a foreign trust, the fact that a portion of such trust is treated as

owned by another person under the rules of subpart E of part I of subchapter J of chapter 1 shall

be disregarded.

(2)Domestic trusts with foreign activities.

To the extent provided in regulations, a trust which is a United States person shall be treated as a

foreign trust for purposes of this section and section 6677 if such trust has substantial activities, or

holds substantial property, outside the United States.

(3)Time and manner of filing information.

Any notice or return required under this section shall be made at such time and in such manner as

the Secretary shall prescribe.

(4)Modification of return requirements.

The Secretary is authorized to suspend or modify any requirement of this section if the Secretary

determines that the United States has no significant tax interest in obtaining the required

information.

(5)United States person's return must be consistent with trust return or Secretary notified of

inconsistency.

Rules similar to the rules of section 6034A(c) shall apply to items reported by a trust under

subsection (b)(1)(B) and to United States persons referred to in such subsection.

Treasury Regulation §404.6048-1. Annual returns for foreign trusts with a United States

beneficiary

[Reserved]



(1) In general.
For purposes of this section, the term "undisclosed foreign financial 

asset understatement"  means, for any taxable year, the portion of 
the understatement for such taxable year which is  attributable to any 
transaction involving an undisclosed foreign financial asset.

(2)Undisclosed foreign financial asset.
For purposes of this subsection, the term "undisclosed foreign 

financial asset" means, with  respect to any taxable year, any asset 
with respect to which information was required to be  provided under 
section 6038, 6038B, 6038D, 6046A, or 6048 for such taxable year 

but was not  provided by the taxpayer as required under the 
provisions of those sections.

(3)Increase in penalty for undisclosed foreign financial asset 
understatements.
In the case of any portion of an underpayment which is attributable to 

any undisclosed foreign  financial asset understatement, subsection 
(a) shall be applied with respect to such portion by  substituting "40 
percent" for "20 percent".

§6662(j) 
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Understatement



§6677 Failure 

to file 

information 

with respect 

to certain 

foreign trusts.

(a)Civil penalty.

In addition to any criminal penalty provided by law, if any notice or return required to be 

filed by  section 6048 -
(1)is not filed on or before the time provided in such section, or
(2)does not include all the information required pursuant to such section or includes 

incorrect  information,
the person required to file such notice or return shall pay a penalty equal to the greater
of $10,000 or 35 percent of the gross reportable amount. If any failure described in the

preceding sentence continues for more than 90 days after the day on which the
Secretary mails notice of such failure to the person required to pay such penalty, such
person shall pay a penalty (in addition to the amount determined under the preceding

sentence) of $10,000 for each 30-day period (or fraction thereof) during which such
failure continues after the expiration of such 90- day period. At such time as the gross
reportable amount with respect to any failure can be determined by the Secretary, any

subsequent penalty imposed under this subsection with respect to such failure shall be
reduced as necessary to assure that the aggregate amount of such penalties do not
exceed the gross reportable amount (and to the extent that such aggregate amount

already exceeds the gross reportable amount the Secretary shall refund such excess to
the taxpayer).



§6677 Failure 

to file 

information 

with respect 

to certain 

foreign trusts.

(b)Special rules for returns under section 6048(b).

In the case of a return required under section 6048(b) -

(1)the United States person referred to in such section shall be liable for the penalty 
imposed  by subsection (a), and
(2)subsection (a) shall be applied by substituting "5 percent" for "35 percent".

(c)Gross reportable amount.

For purposes of subsection (a), the term "gross reportable amount" means-
(1)the gross value of the property involved in the event (determined as of the date of the 

event)  in the case of a failure relating to section 6048(a),
(2)the gross value of the portion of the trust's assets at the close of the year treated as

owned

by the United States person in the case of a failure relating to section 6048(b)(1), and
(3)the gross amount of the distributions in the case of a failure relating to section 6048(c).



§6677 Failure 

to file 

information 

with respect 

to certain 

foreign trusts.

(d)Reasonable cause exception.

No penalty shall be imposed by this section on any failure which is shown to be due to

reasonable cause and not due to willful neglect. The fact that a foreign jurisdiction would
impose a civil or criminal penalty on the taxpayer (or any other person) for disclosing the
required information is not reasonable cause.

(e)Deficiency procedures not to apply.

Subchapter B of chapter 63 (relating to deficiency procedures for income, estate, gift,
and certain excise taxes) shall not apply in respect of the assessment or collection of any

penalty imposed by subsection (a).



Treatment of 

accumulation 

distributions by a 

domestic trust that 

was previously a 

foreign trust.

If a foreign trust accumulates income, changes its situs so as to
become a domestic trust, and then makes a distribution to its

beneficiary that under the accumulation distribution rules of
section 666 of the Internal Revenue Code is deemed to have been
made in a year when the trust was a foreign trust, is the

distribution treated as a distribution from a foreign trust for
purposes of the accumulation distribution rules of sections 665
through 668?

Revenue Ruling 91-6:

Issue: 



Treatment of 

accumulation 

distributions by a 

domestic trust that 

was previously a 

foreign trust.

G, a nonresident alien, died in 1977, leaving a will that
bequeathed a portion of G's estate to FT, a foreign trust. The

income beneficiary of FT is B, a United States citizen and resident.
The terms of the trust permit the trustee to distribute the income
annually to B, or, in the trustee's discretion, to accumulate the

income for future distribution to B at such time as the trustee
determines.

Until 1987 the trustee accumulated and reinvested the trust
income. In 1987 the trustee changed the situs of the trust to the
United States in a manner that did not cause a termination of the

trust or the constructive distribution of trust assets to B. The
trustee then distributed the accumulated income of the trust to B.

Revenue Ruling 91-6:
Facts: 



Treatment of 

accumulation 

distributions by a 

domestic trust that 

was previously a 

foreign trust.

Sections 665 through 668 of the Code (subpart D) provide rules for the

treatment of distributions by trusts of accumulated income.

Section 665 defines the terms used in subpart D, including the term

"accumulation distribution." Section 666 provides that an accumulation

distribution is deemed distributed in preceding taxable years. Section 667

provides for the treatment of the amounts deemed distributed by the trust in the

preceding taxable years. Section 668 provides rules for computation of an

interest charge that section 667 imposes on accumulation distributions from a

foreign trust to a United States beneficiary.

More specifically, section 665(b) of the Code provides that the term

"accumulation distribution" means, for any taxable year of the trust, the amount

by which the amounts specified in section 661(a)(2) for that taxable year exceed

distributable net income for that year reduced (but not below zero) by the

amounts specified in section 661(a)(1).

Section 666(a) of the Code provides, in part, that the amount of the

accumulation distribution of the trust for a taxable year shall be deemed to be an

amount within the meaning of section 661(a)(2) distributed on the last day of

each of the preceding taxable years, commencing with the earliest of those

years, to the extent that amount exceeds the total of any undistributed net

income for all earlier preceding years. The amount deemed distributed in

Revenue Ruling 91-6:

Law: 



Treatment of 

accumulation 

distributions by a 

domestic trust that 

was previously a 

foreign trust.

Section 667(a) of the Code provides, in part, that the total of the amounts
that are treated under section 666 as having been distributed by a trust in a

preceding taxable year shall be included in the income of a beneficiary of the
trust when paid, credited, or required to be distributed to the extent that the

total would have been included in the income of the beneficiary under section

662(a)(2) if the total had been paid to the beneficiary on the last day of that
preceding taxable year. Section 667(a) further provides that the tax to be

imposed on a beneficiary whose income includes such an amount shall
consist of the sum of (1) a partial tax computed on the taxable income

reduced by an amount equal to the total of such amounts, at the rate and in

the manner as if section 667 had not been enacted, (2) a partial tax
determined as provided in section 667(b), and (3) in the case of a foreign

trust, the interest charge determined as provided in section 668. Section
667(d) provides special rules for the computation of the partial tax by foreign

trusts.

Revenue Ruling 91-6:
Law Continued: 

a preceding year  under section 666(a) shall not exceed the undistributed 

net income of that preceding year.



Treatment of 

accumulation 

distributions by a 

domestic trust that 

was previously a 

foreign trust.

In 1976, Congress amended subpart D by adopting new rules regarding 

foreign trusts with  United States beneficiaries. Congress was concerned 

that a foreign trust accumulating income  subject to a low foreign tax rate 

was at an advantage compared to a United States trust  accumulating 

income subject to a higher United States tax rate. Congress sought to 

minimize  this advantage by enacting the foreign trust provisions of subpart 

D. See S. Rep. No. 938, 94th  Cong., 2d Sess. 215-217 (1976); 1976-3 

(Vol. 3) C.B. 253-255; H.R. Rep. No. 658, 94th Cong.,

1st Sess. 206-208 (1975), 1976-3 (Vol. 3) C.B. 898-900. These provisions 

include an additional  tax burden under section 668 on distributions from an 

accumulating foreign trust to a United  States beneficiary.

The question is whether the accumulation distribution by a trust in a year 

when it is a domestic  trust, which distribution is "deemed" to have been 

made in a preceding year when the trust was  a foreign trust, should be 

treated as a distribution from a foreign trust for purposes of the  subpart D 

rules.

Revenue Ruling 91-6:

Analysis: 



Treatment of 

accumulation 

distributions by a 

domestic trust that 

was previously a 

foreign trust.

Under section 666 of the Code, an accumulation distribution is determined as 

if it had been  made by the trust in earlier taxable years. The beneficiary is 

taxed on amounts deemed  distributed in prior taxable years under the 

provisions of section 667(a). The legislative history of  the foreign trust 

provisions of subpart D indicates a desire to curb a perceived abuse, the  

accumulation of income by means of a foreign trust at more favorable tax 

rates for later  distribution to a United States beneficiary. Both the statutory 

framework of subpart D and the  expressed congressional intent with respect 

to foreign trusts justify looking to the status of the  trust as foreign or domestic 

in each taxable year in which a distribution is deemed to have  occurred 

under section 666. Otherwise, a trust could avoid the subpart D foreign trust 

rules by  changing its situs from foreign to domestic before distributing its 

accumulated income.

Accordingly, the distribution by FT is treated as a distribution by a foreign 

trust for purposes of  the accumulation distribution rules of sections 665 

through 668 of the Code.

Revenue Ruling 91-6:

Analysis Continued: 



Treatment of 

accumulation 

distributions by a 

domestic trust that 

was previously a 

foreign trust.

If a foreign trust accumulates income, changes its situs so as to become a 

domestic trust, and  then makes a distribution that under the accumulation 

distribution rules of section 666 of the  Code is deemed to have been made in 

a year in which the trust was a foreign trust, the distribution is treated as a 

distribution from a foreign trust for purposes of the accumulation  distribution 

rules of sections 665 through 668.

Revenue Ruling 91-6:
Holding: 





§645

Certain 

Revocable 

Trusts treated 

as part of

Estate.

(a)General rule.

For purposes of this subtitle, if both the executor (if any) of an estate and the trustee of a qualified

revocable trust elect the treatment provided in this section, such trust shall be treated and taxed as

part of such estate (and not as a separate trust) for all taxable years of the estate ending after the

date of the decedent's death and before the applicable date.

(b)Definitions.

For purposes of subsection (a) –

(1) Qualified revocable trust.

The term "qualified revocable trust" means any trust (or portion thereof) which was treated under

section 676 as owned by the decedent of the estate referred to in subsection (a) by reason of a power

in the grantor (determined without regard to section 672(e)).

(2)Applicable date.

The term "applicable date" means-

(A)if no return of tax imposed by chapter 11 is required to be filed, the date which is 2 years after the

date of the decedent's death, and

(B)if such a return is required to be filed, the date which is 6 months after the date of the final

determination of the liability for tax imposed by chapter 11.

(c) Election.

The election under subsection (a) shall be made not later than the time prescribed for filing the return

of tax imposed by this chapter for the first taxable year of the estate (determined with regard to

extensions) and, once made, shall be irrevocable.



§645

Certain 

Revocable 

Trusts treated 

as part of

Estate.

Treasury Regulations §1.645-1. Election by certain revocable trusts to be treated as part of estate.

(a) In general.

If an election is filed for a qualified revocable trust, as defined in paragraph (b)(1) of this section, in

accordance with the rules set forth in paragraph (c) of this section, the qualified revocable trust is

treated and taxed for purposes of subtitle A of the Internal Revenue Code as part of its related estate,

as defined in paragraph (b)(5) of this section (and not as a separate trust) during the election period,

as defined in paragraph (b)(6) of this section. Rules regarding the use of taxpayer identification

numbers (TINs) and the filing of a Form 1041, "U.S. Income Tax Return for Estates and Trusts," for a

qualified revocable trust are in paragraph (d) of this section. Rules regarding the tax treatment of an

electing trust and related estate and the general filing requirements for the combined entity during the

election period are in paragraph (e)(2) of this section. Rules regarding the tax treatment of an electing

trust and its filing requirements during the election period if no executor, as defined in paragraph

(b)(4) of this section, is appointed for a related estate are in paragraph (e)(3) of this section. Rules for

determining the duration of the section 645 election period are in paragraph (f) of this section. Rules

regarding the tax effects of the termination of the election are in paragraph (h) of this section. Rules

regarding the tax consequences of the appointment of an executor after a trustee has made a section

645 election believing that an executor would not be appointed for a related estate are in paragraph

(g) of this section.
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(b)Definitions. For purposes of this section:

(1)Qualified revocable trust. A qualified revocable trust (QRT) is any trust (or portion thereof) that on

the date of death of the decedent was treated as owned by the decedent under section 676 by

reason of a power held by the decedent (determined without regard to section 672(e)). A trust that

was treated as owned by the decedent under section 676 by reason of a power that was exercisable

by the decedent only with the approval or consent of a nonadverse party or with the approval or

consent of the decedent's spouse is a QRT. A trust that was treated as owned by the decedent

under section 676 solely by reason of a power held by a nonadverse party or by reason of a power

held by the decedent's spouse is not a QRT.

(2)Electing trust. An electing trust is a QRT for which a valid section 645 election has been made.

Once a section 645 election has been made for the trust, the trust shall be treated as an electing

trust throughout the entire election period.

(3)Decedent. The decedent is the individual who was treated as the owner of the QRT under section

676 on the date of that individual's death.

(4)Executor. An executor is an executor, personal representative, or administrator that has obtained

letters of appointment to administer the decedent's estate through formal or informal appointment

procedures. Solely for purposes of this paragraph (b)(4), an executor does not include a person that

has actual or constructive possession of property of the decedent unless that person is also

appointed or qualified as an executor, administrator, or personal representative of the decedent's

estate. If more than one jurisdiction has appointed an executor, the executor appointed in the

domiciliary or primary proceeding is the executor of the related estate for purposes of this paragraph

(b)(4).
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(5) Related estate. A related estate is the estate of the decedent who was treated as the owner of

the QRT on the date of the decedent's death.

(6)Election period. The election period is the period of time during which an electing trust is treated

and taxed as part of its related estate. The rules for determining the duration of the election period

are in paragraph (f) of this section.

(c)The election.

(1)Filing the election if there is an executor.

(i)Time and manner for filing the election. If there is an executor of the related estate, the trustees of

each QRT joining in the election and the executor of the related estate make an election under

section 645 and this section to treat each QRT joining in the election as part of the related estate for

purposes of subtitle A of the Internal Revenue Code by filing a form provided by the IRS for making

the election (election form) properly completed and signed under penalties of perjury, or in any other

manner prescribed after December 24, 2002 by forms provided by the Internal Revenue Service

(IRS), or by other published guidance for making the election. For the election to be valid, the

election form must be filed not later than the time prescribed under section 6072 for filing the Form

1041 for the first taxable year of the related estate (regardless of whether there is sufficient income to

require the filing of that return). If an extension is granted for the filing of the Form 1041 for the first

taxable year of the related estate, the election form will be timely filed if it is filed by the time

prescribed for filing the Form 1041 including the extension granted with respect to the Form 1041.
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(ii)Conditions to election. In addition to providing the information required by the election form, as a

condition to a valid section 645 election, the trustee of each QRT joining in the election and the

executor of the related estate agree, by signing the election form under penalties of perjury, that:

(A)With respect to a trustee-

(1)The trustee agrees to the election;

(2)The trustee is responsible for timely providing the executor of the related estate with all the trust

information necessary to permit the executor to file a complete, accurate, and timely Form 1041 for

the combined electing trust(s) and related estate for each taxable year during the election period;

(3)The trustee of each QRT joining the election and the executor of the related estate have agreed

to allocate the tax burden of the combined electing trust(s) and related estate for each taxable year

during the election period in a manner that reasonably reflects the tax obligations of each electing

trust and the related estate; and

(4)The trustee is responsible for insuring that the electing trust's share of the tax obligations of the

combined electing trust(s) and related estate is timely paid to the Secretary.

(B)With respect to the executor-

(1)The executor agrees to the election;

(2)The executor is responsible for filing a complete, accurate, and timely Form 1041 for the

combined electing trust(s) and related estate for each taxable year during the election period;
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(3) The executor and the trustee of each QRT joining in the election have agreed to allocate the tax

burden of the combined electing trust(s) and related estate for each taxable year during the

election period in a manner that reasonably reflects the tax obligations of each electing trust and

the related estate;

(4)The executor is responsible for insuring that the related estate's share of the tax obligations of the

combined electing trust(s) and related estate is timely paid to the Secretary.

(2)Filing the election if there is no executor.

(i)Time and manner for filing the election. If there is no executor for a related estate, an election to

treat one or more QRTs of the decedent as an estate for purposes of subtitle A of the Internal

Revenue Code is made by the trustees of each QRT joining in the election, by filing a properly

completed election form, or in any other manner prescribed after December 24, 2002 by forms

provided by the IRS, or by other published guidance for making the election. For the election to be

valid, the election form must be filed not later than the time prescribed under section 6072 for filing

the Form 1041 for the first taxable year of the trust, taking into account the trustee's election to treat

the trust as an estate under section 645 (regardless of whether there is sufficient income to require

the filing of that return). If an extension is granted for the filing of the Form 1041 for the first taxable

year of the electing trust, the election form will be timely filed if it is filed by the time prescribed for

filing the Form 1041 including the extension granted with respect to the filing of the Form 1041.

(ii)Conditions to election. In addition to providing the information required by the election form,
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as a condition to a valid section 645 election, the trustee of each QRT joining in the election agrees, by

signing the election form under penalties of perjury, that-

(A)The trustee agrees to the election;

(B)If there is more than one QRT joining in the election, the trustees of each QRT joining in the election

have appointed one trustee to be responsible for filing the Form 1041 for the combined electing trusts

for each taxable year during the election period (filing trustee) and the filing trustee has agreed to

accept that responsibility;

(C)If there is more than one QRT, the trustees of each QRT joining in the election have agreed to

allocate the tax liability of the combined electing trusts for each taxable year during the election period

in a manner that reasonably reflects the tax obligations of each electing trust;

(D)The trustee agrees to:

(1)Timely file a Form 1041 for the electing trust(s) for each taxable year during the election period; or

(2)If there is more than one QRT and the trustee is not the filing trustee, timely provide the filing trustee

with all of the electing trust's information necessary to permit the filing trustee to file a complete,

accurate, and timely Form 1041 for the combined electing trusts for each taxable year during the

election period;

(3)Insure that the electing trust's share of the tax burden is timely paid to the Secretary;

(E)There is no executor and, to the knowledge and belief of the trustee, one will not be appointed; and

(F)If an executor is appointed after the filing of the election form and the executor agrees to the section

645 election, the trustee will complete and file a revised election form with the executor.
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(3) Election for more than one QRT.

If there is more than one QRT, the election may be made for some or all of the QRTs. If there is no

executor, one trustee must be appointed by the trustees of the electing trusts to file Forms 1041 for the

combined electing trusts filing as an estate during the election period.

(d)TIN and filing requirements for a QRT.

(1)Obtaining a TIN. Regardless of whether there is an executor for a related estate and regardless of

whether a section 645 election will be made for the QRT, a TIN must be obtained for the QRT following

the death of the decedent. See §301.6109-1(a)(3) of this chapter. The trustee must furnish this TIN to

the payors of the QRT. See §301.6109-1(a)(5) of this chapter for the definition of payor.

(2)Filing a Form 1041 for a QRT.

(i)Option not to file a Form 1041 for a QRT for which a section 645 election will be made. If a section

645 election will be made for a QRT, the executor of the related estate, if any, and the trustee of the

QRT may treat the QRT as an electing trust from the decedent's date of death until the due date for the

section 645 election. Accordingly, the trustee of the QRT is not required to file a Form 1041 for the

QRT for the short taxable year beginning with the decedent's date of death and ending December 31

of that year. However, if a QRT is treated as an electing trust under this paragraph from the decedent's

date of death until the due date for the section 645 election but a valid section 645 election is not

made for the QRT, the QRT will be subject to penalties and interest for failing to timely file a Form 1041

and pay the tax due thereon.
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(ii)Requirement to file a Form 1041 for a QRT if paragraph (d)(2)(i) of this section does not apply.

(A)Requirement to file Form 1041. If the trustee of the QRT and the executor of the related

estate, if any, do not treat the QRT as an electing trust as provided under paragraph (d)(2)(i) of this

section, or if the trustee of the electing trust and the executor, if any, are uncertain whether a section

645 election will be made for a QRT, the trustee of the QRT must file a Form 1041 for the short

taxable year beginning with the decedent's death and ending December 31 of that year (unless the

QRT is not required to file a Form 1041 under section 6012 for this period).

(B)Requirement to amend Form 1041 if a section 645 election is made.

(1)If there is an executor. If there is an executor and a valid section 645 election is made for a QRT

after a Form 1041 has been filed for the QRT as a trust (see paragraph (d)(2)(ii)(A) of this section),

the trustee must amend the Form 1041. The QRT's items of income, deduction, and credit must be

excluded from the amended Form 1041 filed under this paragraph and must be included on the

Form 1041 filed for the first taxable year of the combined electing trust and related estate under

paragraph (e)(2)(ii)(A) of this section.

(2)If there is no executor. If there is no executor and a valid section 645 election is made for a QRT

after a Form 1041 has been filed for the QRT as a trust (see paragraph (d)(2)(ii)(A) of this section)

for the short taxable year beginning with the decedent's death and ending December 31 of that

year, the trustee must file an amended return for the QRT. The amended return must be filed

consistent with paragraph (e)(3) of this section and must be filed by the due date of the Form 1041

for the QRT, taking into account the trustee's election under section 645.
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(e)Tax treatment and general filing requirements of electing trust and related estate during the

election period.

(1)Effect of election. The section 645 election once made is irrevocable.

(2)If there is an executor.

(i)Tax treatment of the combined electing trust and related estate. If there is an executor, the

electing trust is treated, during the election period, as part of the related estate for all purposes of

subtitle A of the Internal Revenue Code. Thus, for example, the electing trust is treated as part of the

related estate for purposes of the set-aside deduction under section 642(c)(2), the subchapter S

shareholder requirements of section 1361(b)(1), and the special offset for rental real estate activities

in section 469(i)(4).

(ii)Filing requirements.

(A)Filing the Form 1041 for the combined electing trust and related estate during the election period.

If there is an executor, the executor files a single income tax return annually (assuming a return is

required under section 6012) under the name and TIN of the related estate for the combined

electing trust and the related estate. Information regarding the name and TIN of each electing trust

must be provided on the Form 1041 as required by the instructions to that form. The period of

limitations provided in section 6501 for assessments with respect to an electing trust and the

related estate starts with the filing of the return required under this paragraph.

Except as required under the separate share rules of section 663(c), for purposes of filing the Form

1041 under this paragraph and computing the tax, the items of income, deduction, and credit of the

electing trust and related estate are combined. One personal exemption in the amount of $600 is

permitted under section 642(b), and the tax is computed under section 1(e), taking into account

section 1(h), for the combined taxable income.
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(B) Filing a Form 1041 for the electing trust is not required. Except for any final Form 1041
required to be filed under paragraph (h)(2)(i)(B) of this section, if there is an executor, the trustee

of the electing trust does not file a Form 1041 for the electing trust during the election period.
Although the trustee is not required to file a Form 1041 for the electing trust, the trustee of the

electing trust must timely provide the executor of the related estate with all the trust information

necessary to permit the executor to file a complete, accurate and timely Form 1041 for the
combined electing trust and related estate. The trustee must also insure that the electing trust's

share of the tax obligations of the combined electing trust and related estate is timely paid to the
Secretary. In certain situations, the trustee of a QRT may be required to file a Form 1041 for the

QRT's short taxable year beginning with the date of the decedent's death and ending December

31 of that year. See paragraph (d)(2) of this section.

(iii)Application of the separate share rules.
(A)Distributions to beneficiaries (other than to a share (or shares) of the combined electing trust

and related estate). Under the separate share rules of section 663(c), the electing trust and
related estate are treated as separate shares for purposes of computing distributable net income

(DNI) and applying the distribution provisions of sections 661 and 662. Further, the electing trust
share or the related estate share may each contain two or more shares. Thus, if during the

taxable year, a distribution is made by the electing trust or the related estate, the DNI of the share

making the distribution must be determined and the distribution provisions of sections 661 and
662 must be applied using the separately determined DNI applicable to the distributing share.
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(B) Adjustments to the DNI of the separate shares for distributions between shares to which

sections 661 and 662 would apply. A distribution from one share to another share to which

sections 661 and 662 would apply if made to a beneficiary other than another share of the

combined electing trust and related estate affects the computation of the DNI of the share

making the distribution and the share receiving the distribution. The share making the

distribution reduces its DNI by the amount of the distribution deduction that it would be entitled

to under section 661 (determined without regard to section 661(c)), had the distribution been

made to another beneficiary, and, solely for purposes of calculating DNI, the share receiving

the distribution increases its gross income by the same amount. The distribution has the same

character in the hands of the recipient share as in the hands of the distributing share. The

following example illustrates the provisions of this paragraph (e)(2)(iii)(B):

Example.

(i)A's will provides that, after the payment of debts, expenses, and taxes, the residue of A's estate

is to be distributed to Trust, an electing trust. The sole beneficiary of Trust is C. The estate share

has $15,000 of gross income, $5,000 of deductions, and $10,000 of taxable income and DNI for

the taxable year based on the assets held in A's estate. During the taxable year, A's estate

distributes $15,000 to Trust. The distribution reduces the DNI of the estate share by $10,000.

(ii)For the same taxable year, the trust share has $25,000 of gross income and $5,000 of

deductions. None of the modifications provided for under section 643(a) apply. In calculating the
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DNI for the trust share, the gross income of the trust share is increased by $10,000, the amount of

the reduction in the DNI of the estate share as a result of the distribution to Trust. Thus, solely for

purposes of calculating DNI, the trust share has gross income of $35,000, and taxable income of

$30,000. Therefore, the trust share has $30,000 of DNI for the taxable year.

(iii)During the same taxable year, Trust distributes $35,000 to C. The distribution deduction

reported on the Form 1041 filed for A's estate and Trust is $30,000. As a result of the distribution by

Trust to C, C must include $30,000 in gross income for the taxable year. The gross income

reported on the Form 1041 filed for A's estate and Trust is $40,000.

(iv)Application of the governing instrument requirement of section 642(c). A deduction is allowed in

computing the taxable income of the combined electing trust and related estate to the extent

permitted under section 642(c) for-

(A)Any amount of the gross income of the related estate that is paid or set aside during the

taxable year pursuant to the terms of the governing instrument of the related estate for a purpose

specified in section 170(c); and

(B)Any amount of gross income of the electing trust that is paid or set aside during the taxable year

pursuant to the terms of the governing instrument of the electing trust for a purpose specified in

section 170(c).

(3)If there is no executor.

(i)Tax treatment of the electing trust. If there is no executor, the trustee treats the electing trust,

during the election period, as an estate for all purposes of subtitle A of the Internal Revenue Code.

Thus, for example, an electing trust is treated as an estate for purposes of the set-aside deduction

under section 642(c)(2), the subchapter S shareholder requirements of section 1361(b)(1), and the

special offset for rental real estate activities under section 469(i)(4). The trustee may also adopt a

taxable year other than a calendar year.
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(ii) Filing the Form 1041 for the electing trust. If there is no executor, the trustee of the electing

trust must, during the election period, file a Form 1041, under the TIN obtained by the trustee

under §301.6109-1(a)(3) of this chapter upon the death of the decedent, treating the trust as

an estate. If there is more than one electing trust, the Form 1041 must be filed by the filing

trustee (see paragraph (c)(2)(ii)(B) of this section) under the name and TIN of the electing trust

of the filing trustee. Information regarding the names and TINs of the other electing trusts must

be provided on the Form 1041 as required by the instructions to that form. Any return filed in

accordance with this paragraph shall be treated as a return filed for the electing trust (or trusts,

if there is more than one electing trust) and not as a return filed for any subsequently

discovered related estate. Accordingly, the period of limitations provided in section 6501 for

assessments with respect to a subsequently discovered related estate does not start until a

return is filed with respect to the related estate. See paragraph (g) of this section.

(4) Application of the section 6654(l)(2) to the electing trust.

Each electing trust and related estate (if any) is treated as a separate taxpayer for all purposes of

subtitle F of the Internal Revenue Code, including, without limitation, the application of section 6654.

The provisions of section 6654(l)(2)(A) relating to the two year exception to an estate's obligation to

make estimated tax payments, however, will apply to each electing trust for which a section 645

election has been made.
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(5) Duration of election period.

(1)In general.

The election period begins on the date of the decedent's death and terminates on the earlier of the

day on which both the electing trust and related estate, if any, have distributed all of their assets, or

the day before the applicable date. The election does not apply to successor trusts (trusts that are

distributees under the trust instrument).

(2) Definition of applicable date.

(i)Applicable date if no Form 706 "United States Estate (and Generation Skipping Transfer) Tax

Return" is required to be filed. If a Form 706 is not required to be filed as a result of the decedent's

death, the applicable date is the day which is 2 years after the date of the decedent's death.

(ii)Applicable date if a Form 706 is required to be filed. If a Form 706 is required to be filed as a result

of the decedent's death, the applicable date is the later of the day that is 2 years after the date of the

decedent's death, or the day that is 6 months after the date of final determination of liability for estate

tax. Solely for purposes of determining the applicable date under section 645, the date of final

determination of liability is the earliest of the following-

(A)The date that is six months after the issuance by the Internal Revenue Service of an estate tax

closing letter, unless a claim for refund with respect to the estate tax is filed within twelve months after

the issuance of the letter;

(B)The date of a final disposition of a claim for refund, as defined in paragraph (f)(2)(iii) of this section,

that resolves the liability for the estate tax, unless suit is instituted within six months after a final

disposition of the claim;
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(C) The date of execution of a settlement agreement with the Internal Revenue Service that

determines the liability for the estate tax;

(D)The date of issuance of a decision, judgment, decree, or other order by a court of competent

jurisdiction resolving the liability for the estate tax unless a notice of appeal or a petition for certiorari is

filed within 90 days after the issuance of a decision, judgment, decree, or other order of a court; or

(E)The date of expiration of the period of limitations for assessment of the estate tax provided in

section 6501.

(iii)Definition of final disposition of claim for refund. For purposes of paragraph (f)(2)(ii)(B) of this

section, a claim for refund shall be deemed finally disposed of by the Secretary when all items have

been either allowed or disallowed. If a waiver of notification with respect to disallowance is filed with

respect to a claim for refund prior to disallowance of the claim, the claim for refund will be treated as

disallowed on the date the waiver is filed.

(iv)Examples. The application of this paragraph (f)(2) is illustrated by the following examples:  Example 

(1). A died on October 20, 2002. The executor of A's estate and the trustee of Trust,  an electing trust, 

made a section 645 election. A Form 706 is not required to be filed as a result  of A's death. The 

applicable date is October 20, 2004, the day that is two years after A's date of  death. The last day of 

the election period is October 19, 2004. Beginning October 20, 2004,  Trust will no longer be treated 

and taxed as part of A's estate.

Example (2). Assume the same facts as Example 1, except that a Form 706 is required to be filed as

the result of A's death. The Internal Revenue Service issues an estate tax closing letter
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accepting the Form 706 as filed on March 15, 2005. The estate does not file a claim for refund by

March 15, 2006, the day that is twelve months after the date of issuance of the estate tax closing

letter. The date of final determination of liability is September 15, 2005, and the applicable date is

March 15, 2006. The last day of the election period is March 14, 2006. Beginning March 15, 2006,

Trust will no longer be treated and taxed as part of A's estate.

Example (3). Assume the same facts as Example 1, except that a Form 706 is required to be filed as

the result of A's death. The Form 706 is audited, and a notice of deficiency authorized under section

6212 is mailed to the executor of A's estate as a result of the audit. The executor files a petition in Tax

Court. The Tax Court issues a decision resolving the liability for estate tax on December 14, 2005, and

neither party appeals within 90 days after the issuance of the decision. The date of final determination

of liability is December 14, 2005. The applicable date is June 14, 2006, the day that is six months after

the date of final determination of liability. The last day of the election period is June 13, 2006.

Beginning June 14, 2006, Trust will no longer be treated and taxed as part of A's estate.

(g)Executor appointed after the section 645 election is made.

(1)Effect on the election. If an executor for the related estate is not appointed until after the trustee

has made a valid section 645 election, the executor must agree to the trustee's election, and the IRS

must be notified of that agreement by the filing of a revised election form (completed as required by

the instructions to that form) within 90 days of the appointment of the executor, for the election period

to continue past the date of appointment of the executor. If the executor does not agree to the

election or a revised election form is not timely filed as required by this paragraph, the election period

terminates the day before the appointment of the executor. If the IRS issues other guidance after

December 24, 2002 for notifying the IRS of the executor's agreement to the election, the IRS must be

notified in the manner provided in that guidance for the election period to continue.
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(2) Continuation of election period.

(i)Correction of returns filed before executor appointed. If the election period continues under

paragraph (g)(1) of this section, the executor of the related estate and the trustee of each electing

trust must file amended Forms 1041 to correct the Forms 1041 filed by the trustee before the

executor was appointed. The amended Forms 1041 must be filed under the name and TIN of the

electing trust and must reflect the items of income, deduction, and credit of the related estate and the

electing trust. The name and TIN of the related estate must be provided on the amended Forms 1041

as required in the instructions to that Form. The amended return for the taxable year ending

immediately before the executor was appointed must indicate that this Form 1041 is a final return. If

the period of limitations for making assessments has expired with respect to the electing trust for any

of the Forms 1041 filed by the trustee, the executor must file Forms 1041 for any items of income,

deduction, and credit of the related estate that cannot be properly included on amended forms for the

electing trust. The personal exemption under section 642(b) is not permitted to be taken on these

Forms 1041 filed by the executor.

(ii)Returns filed after the appointment of the executor. All returns filed by the combined electing trust

and related estate after the appointment of the executor are to be filed under the name and TIN of the

related estate in accordance with paragraph (e)(2) of this section. Regardless of the change in the

name and TIN under which the Forms 1041 for the combined electing trust and related estate are

filed, the combined electing trust and related estate will be treated as the same entity before and after

the executor is appointed.
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(3) Termination of the election period.

If the election period terminates under paragraph (g)(1) of this section, the executor must file Forms

1041 under the name and TIN of the estate for all taxable years of the related estate ending after the

death of the decedent. The trustee of the electing trust is not required to amend any returns filed for

the electing trust during the election period. Following termination of the election period, the trustee

of the electing trust must obtain a new TIN. See §301.6109-1(a)(4) of this chapter.

(h)Treatment of an electing trust and related estate following termination of the election.

(1)The share (or shares) comprising the electing trust is deemed to be distributed upon termination

of the election period. On the close of the last day of the election period, the combined electing trust

and related estate, if there is an executor, or the electing trust, if there is no executor, is deemed to

distribute the share (or shares, as determined under section 663(c)) comprising the electing trust to

a new trust in a distribution to which sections 661 and 662 apply. All items of income, including net

capital gains, that are attributable to the share (or shares) comprising the electing trust are included

in the calculation of the distributable net income of the electing trust and treated as distributed by the

combined electing trust and related estate, if there is an executor, or by the electing trust, if there is

no executor, to the new trust. The combined electing trust and related estate, if there is an executor,

or the electing trust, if there is no executor, is entitled to a distribution deduction to the extent

permitted under section 661 in the taxable year in which the election period terminates as a result of

the deemed distribution. The new trust shall include the amount of the deemed distribution in gross

income to the extent required under section 662.
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(2) Filing of the Form 1041 upon the termination of the section 645 election.

(i)If there is an executor.

(A)Filing the Form 1041 for the year of termination. If there is an executor, the Form 1041 filed under

the name and TIN of the related estate for the taxable year in which the election terminates includes-

(1)The items of income, deduction, and credit of the electing trust attributable to the period

beginning with the first day of the taxable year of the combined electing trust and related estate and

ending with the last day of the election period;

(2)The items of income, deduction, and credit, if any, of the related estate for the entire taxable year;

and

(3)A deduction for the deemed distribution of the share (or shares) comprising the electing trust to

the new trust as provided for under paragraph (h)(1) of this section.

(B) Requirement to file a final Form 1041 under the name and TIN of the electing trust. If the electing

trust terminates during the election period, the trustee of the electing trust must file a Form 1041

under the name and TIN of the electing trust and indicate that the return is a final return to notify the

IRS that the electing trust is no longer in existence. The items of income, deduction, and credit of the

trust are not reported on this final Form 1041 but on the appropriate Form 1041 filed for the

combined electing trust and related estate.
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(ii) If there is no executor.

If there is no executor, the taxable year of the electing trust closes on the last day of the election

period. A Form 1041 is filed in the manner prescribed under paragraph (e)(3)(ii) of this section

reporting the items of income, deduction, and credit of the electing trust for the short period ending

with the last day of the election period. The Form 1041 filed under this paragraph includes a

distribution deduction for the deemed distribution provided for under paragraph (h)(1) of this section.

The Form 1041 must indicate that it is a final return.

(3)Use of TINs following termination of the election.

(i)If there is an executor. Upon termination of the section 645 election, a former electing trust may

need to obtain a new TIN. See §301.6109-1(a)(4) of this chapter. If the related estate continues after

the termination of the election period, the related estate must continue to use the TIN assigned to

the estate during the election period.

(ii)If there is no executor. If there is no executor, the former electing trust must obtain a new TIN if

the trust will continue after the termination of the election period. See §301.6109-1(a)(4) of this

chapter.
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(j) Trust. Upon termination of the section 645 election, the taxable year of the new trust is the

calendar year. See section 644.

(i)Reserved.

(k) Effective date. Paragraphs (a), (b), (c), (d), (f), and (g) of this section apply to trusts and es- tates

of decedents dying on or after December 24, 2002. Paragraphs (e) and (h) of this section apply to

taxable years ending on or after December 24, 2002.

(4)Taxable year of estate and trust upon termination of the election.

(i)Estate. Upon termination of the section 645 election period, the taxable year of the estate is the

same taxable year used during the election period.
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(a)Undistributed net income.

For purposes of this subpart, the term "undistributed net income" for any taxable year means the

amount by which the distributable net income of the trust for such taxable year exceeds the sum of-

(1)the amounts for such taxable year specified in paragraphs (1) and (2) of section 661(a), and

(2)the amount of taxes imposed on the trust attributable to such distributable net income.

(b)Accumulation distribution.

For purposes of this subpart, except as provided in subsection (c), the term "accumulation  

distribution" means, for any taxable year of the trust, the amount by which-

(1) the amounts specified in paragraph (2) of section 661(a) for such taxable year, exceed

(2) distributable net income for such year reduced (but not below zero) by the amounts specified in

paragraph (1) of section 661(a).

For purposes of section 667 (other than subsection (c) thereof, relating to multiple trusts), the

amounts specified in paragraph (2) of section 661(a) shall not include amounts properly paid,

credited, or required to be distributed to a beneficiary from a trust (other than a foreign trust) as

income accumulated before the birth of such beneficiary or before such beneficiary attains the age of

21. If the amounts properly paid, credited, or required to be distributed by the trust for the taxable

year do not exceed the income of the trust for such year, there shall be no accumulation distribution

for such year.
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(c)Exception for accumulation distributions from certain domestic trusts. 

For purposes of this subpart-

(1)In general.

In the case of a qualified trust, any distribution in any taxable year beginning after the date of the

enactment of this subsection shall be computed without regard to any undistributed net income.

(2)Qualified trust.

For purposes of this subsection, the term "qualified trust" means any trust other than-

(A)a foreign trust (or, except as provided in regulations, a domestic trust which at any time was  a 

foreign trust), or

(B)a trust created before March 1, 1984, unless it is established that the trust would not be  

aggregated with other trusts under section 643(f) if such section applied to such trust.

(d)Taxes imposed on the trust.  

For purposes of this subpart-

(1)In general.

The term "taxes imposed on the trust" means the amount of the taxes which are imposed for any

taxable year of the trust under this chapter (without regard to this subpart or part IV of subchapter A)

and which, under regulations prescribed by the Secretary, are properly allocable to the undistributed

portions of distributable net income and gains in excess of losses from sales
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(c)Exception for accumulation distributions from certain domestic trusts. 

For purposes of this subpart-

(1)In general.

In the case of a qualified trust, any distribution in any taxable year beginning after the date of the

enactment of this subsection shall be computed without regard to any undistributed net income.

(2)Qualified trust.

For purposes of this subsection, the term "qualified trust" means any trust other than-

(A)a foreign trust (or, except as provided in regulations, a domestic trust which at any time was  a 

foreign trust), or

(B)a trust created before March 1, 1984, unless it is established that the trust would not be  

aggregated with other trusts under section 643(f) if such section applied to such trust.

(d)Taxes imposed on the trust.  

For purposes of this subpart-

(1)In general.

The term "taxes imposed on the trust" means the amount of the taxes which are imposed for any

taxable year of the trust under this chapter (without regard to this subpart or part IV of subchapter A)

and which, under regulations prescribed by the Secretary, are properly allocable to the undistributed

portions of distributable net income and gains in excess of losses from sales or exchanges of capital

assets. The amount determined in the preceding sentence shall be reduced by any amount of such

taxes deemed distributed under section 666(b) and (c) to any beneficiary.(2) Foreign trusts.
In the case of any foreign trust, the term "taxes imposed on the trust" includes the amount, reduced as
provided in the last sentence of paragraph (1), of any income, war profits, and excess profits taxes

imposed by any foreign country or possession of the United States on such foreign trust which, as
determined under paragraph (1), are so properly allocable. Under rules or regulations prescribed by the
Secretary, in the case of any foreign trust of which the settlor or another person would be treated as
owner of any portion of the trust under subpart E but for section 672(f), the term "taxes imposed on the
trust" includes the allocable amount of any income, war profits, and excess profits taxes imposed by

any foreign country or possession of the United States on the settlor or such other person in respect of
trust income.

(e) Preceding taxable year.  

For purposes of this subpart-
(1)
In the case of a foreign trust created by a United States person, the term "preceding taxable year" does
not include any taxable year of the trust to which this part does not apply.

(2)
In the case of a preceding taxable year with respect to which a trust qualified, without regard to this
subpart, under the provisions of subpart B, for purposes of the application of this subpart to such trust

for such taxable year, such trust shall, in accordance with regulations prescribed by the Secretary, be
treated as a trust to which subpart C applies.

Treasury Regulations §1.665(a)-0A. Excess distributions by trusts; scope of subpart D.

(a) In general.
(1)Subpart D (section 665 and following), part I, subchapter J, chapter 1 of the Code as amended by
the Tax Reform Act of 1969, is designed to tax the beneficiary of a trust that accumulates, rather than

distributes, all or part of its income currently (i.e., an accumulation trust), in most cases, as if the
income had been currently distributed to the beneficiary instead of accumulated by the trusts.
Accordingly, subpart D provides special rules for the treatment of amounts paid, credited, or required to
be distributed by a complex trust (one that is subject to subpart C (section 661 and following) of such
part I) in any year in excess of "distributable net income" (as defined in section 643 (a)) for that year.

Such an excess distribution is an "accumulation distribution" (as defined in section 665(b)). The special
rules of subpart D are generally inapplicable to amounts paid, credited, or required to be distributed by
a trust in a taxable year in which it qualifies as a simple trust (one this is subject to subpart B (section
651 and following) of such part I). However, see §1.665(e)-1A(b) for rules relating to the treatment of a
simple trust as a complex trust.

(2)An accumulation distribution is deemed to consist of, first, "undistributed net income" (as defined in
section 665(a)) of the trust from preceding taxable years, and, after all the undistributed net income for

all preceding taxable years has been deemed distributed, "undistributed capital gain" (as defined in
section 665(f)) of the trust for all preceding taxable
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(2) Foreign trusts.

In the case of any foreign trust, the term "taxes imposed on the trust" includes the amount, reduced as

provided in the last sentence of paragraph (1), of any income, war profits, and excess profits taxes

imposed by any foreign country or possession of the United States on such foreign trust which, as

determined under paragraph (1), are so properly allocable. Under rules or regulations prescribed by

the Secretary, in the case of any foreign trust of which the settlor or another person would be treated

as owner of any portion of the trust under subpart E but for section 672(f), the term "taxes imposed on

the trust" includes the allocable amount of any income, war profits, and excess profits taxes imposed

by any foreign country or possession of the United States on the settlor or such other person in

respect of trust income.

(e) Preceding taxable year.  For purposes of this subpart-

(1) In the case of a foreign trust created by a United States person, 

the term "preceding taxable  year" does not include any taxable year of 

the trust to which this part does not apply.

(2)In the case of a preceding taxable year with respect to which a trust qualified, without regard to this

subpart, under the provisions of subpart B, for purposes of the application of this subpart to such trust

for such taxable year, such trust shall, in accordance with regulations prescribed by the Secretary, be

treated as a trust to which subpart C applies.
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Treasury Regulations §1.665(a)-0A. Excess distributions by trusts; scope of subpart D.

(a)In general.

(1)Subpart D (section 665 and following), part I, subchapter J, chapter 1 of the Code as amended by

the Tax Reform Act of 1969, is designed to tax the beneficiary of a trust that accumulates, rather than

distributes, all or part of its income currently (i.e., an accumulation trust), in most cases, as if the

income had been currently distributed to the beneficiary instead of accumulated by the trusts.

Accordingly, subpart D provides special rules for the treatment of amounts paid, credited, or required

to be distributed by a complex trust (one that is subject to subpart C (section 661 and following) of

such part I) in any year in excess of "distributable net income" (as defined in section 643 (a)) for that

year. Such an excess distribution is an "accumulation distribution" (as defined in section 665(b)). The

special rules of subpart D are generally inapplicable to amounts paid, credited, or required to be

distributed by a trust in a taxable year in which it qualifies as a simple trust (one this is subject to

subpart B (section 651 and following) of such part I). However, see §1.665(e)-1A(b) for rules relating

to the treatment of a simple trust as a complex trust.

(2)An accumulation distribution is deemed to consist of, first, "undistributed net income" (as defined in

section 665(a)) of the trust from preceding taxable years, and, after all the undistributed net income

for all preceding taxable years has been deemed distributed, "undistributed capital gain" (as defined in

section 665(f)) of the trust for all preceding taxable years commencing with the first year such

amounts were accumulated. An accumulation distribution of undistributed capital gain is a "capital gain

distribution" (as defined in section 665(g)). To the extent an accumulation distribution exceeds the

"undistributed net income" and "undistributed capital gain" so determined, it is deemed to consist of

corpus.
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(3)The accumulation distribution is "thrown back" to the earliest "preceding taxable year" of the trust,

which, in the case of distributions made for a taxable year beginning after December 31, 1973, from a

trust (other than a foreign trust created by a U.S. person), is any taxable year beginning after

December 31, 1968. Special transitional rules apply for distributions made in taxable years beginning

before January 1, 1974. In the case of a foreign trust created by a U.S. person, a "preceding taxable

year" is any year of the trust to which the Code applies.

(4)A distribution of undistributed net income (included in an accumulation distribution) and a capital

gain distribution will be included in the income of the beneficiary in the year they are actually paid,

credited, or required to be distributed to him. The tax on the distribution will be approximately the

amount of tax the beneficiary would have paid with respect to the distribution had the income and

capital gain been distributed to the beneficiary in the year earned by the trust. An additional amount

equal to the "taxes imposed on the trust" for the preceding year is also deemed distributed. To

prevent double taxation, however, the beneficiary receives a credit for such taxes.

(b)Effective dates.

All regulations sections under subpart D (sections 665 through 669) which have an "A" suffix (such as

§§1.665(a)A and 1.666(b)-1A) are applicable to taxable years beginning on or after January 1, 1969,

and all references therein to sections 665 through 669 are references to such sections as amended

by the Tax Reform Act of 1969. Sections without the "A" suffix (such as §§1.665(a) and 1.666(b)-1)

are applicable only to taxable years beginning before January 1, 1969, and all references therein to

sections 665 through 669 are references to such sections before amendment by the Tax Reform Act

of 1969.



§665 

Definitions 

applicable to 

subpart D.

(c) Examples.

Where examples contained in the regulations under subpart D refer to tax rates for years after 1968,

such tax rates are not necessarily the actual rates for such years, but are only used for example

purposes.

(d) Applicability to estates. Subpart D does not apply to any estate.

Treasury Regulation §1.665(a)-1A. Undistributed net income.

(a)Domestic trusts. The term "undistributed net income", in the case of a trust (other than a foreign

trust created by a U.S. person) means, for any taxable year beginning after December 31, 1968, the

distributable net income of the trust for that year (as determined under section 643(a)), less

(1)The amount of income required to be distributed currently and any other amounts properly

paid or credited or required to be distributed to beneficiaries in the taxable year as specified in section

661(a), and

(2)The amount of taxes imposed on the trust attributable to such distributable net income, as defined

in §1.665(d)-1A. The application of the rule in this paragraph to a taxable year of a trust in which

income is accumulated may be illustrated by the following example.
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Example. Under the terms of the 
trust, $10,000 of income is 

required to be distributed currently  
to A and the trustee has discretion 
to make additional distributions to 

A. During the taxable year  1971 
the trust had distributable net 
income of $30,100 derived from 

royalties and the trustee  made 
distributions of $20,000 to A. The 
taxable income of the trust is 

$10,000 on which a tax  of
$2,190 is paid. The undistributed 
net income of the trust for the 

taxable year 1971 is $7,910,  
computed as follows:

Distributable net income $30,100

Less:

Income currently

distributable to A
$10,000

Other amounts

distributable to A
10,000

Taxes imposed on the
trust

attributable to the  

undistributed net 

income  (see

§1.665(d)-1(A)

2,190

Total 22,190

Undistributed net

income 7,910
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(b)Foreign trusts. The undistributed net income of a foreign trust created by a U.S. person for
any taxable year is the distributable net income of such trust (see §1.643(a)-6 and the

examples set forth in paragraph (b) thereof), less:
(1)The amount of income required to be distributed currently and any other amounts properly
paid or credited or required to be distributed to beneficiaries in the taxable year as specified in

section 661(a), and
(2)The amount of taxes imposed on such trust by chapter 1 of the Internal Revenue Code,
which are attributable to items of income which are required to be included in such distributable

net income.

For purposes of subparagraph (2) of this paragraph, the amount of taxes imposed on the trust

for any taxable year by chapter 1 of the Internal Revenue Code is the amount of taxes imposed
pursuant to section 871 (relating to tax on non-resident alien individuals) which is properly
allocable to the undistributed portion of the distributable net income. See §1.665(d)-1A. The

amount of taxes imposed pursuant to section 871 is the difference between the total tax
imposed pursuant to that section on the foreign trust created by a U.S. person for the year and
the amount which would have been imposed on such trust had all the distributable net income,
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(b)Foreign trusts. The undistributed net income of a foreign trust created by a U.S. person for
any taxable year is the distributable net income of such trust (see §1.643(a)-6 and the

examples set forth in paragraph (b) thereof), less:
(1)The amount of income required to be distributed currently and any other amounts properly
paid or credited or required to be distributed to beneficiaries in the taxable year as specified in

section 661(a), and
(2)The amount of taxes imposed on such trust by chapter 1 of the Internal Revenue Code,
which are attributable to items of income which are required to be included in such distributable

net income.

For purposes of subparagraph (2) of this paragraph, the amount of taxes imposed on the trust

for any taxable year by chapter 1 of the Internal Revenue Code is the amount of taxes imposed
pursuant to section 871 (relating to tax on non-resident alien individuals) which is properly
allocable to the undistributed portion of the distributable net income. See §1.665(d)-1A. The

amount of taxes imposed pursuant to section 871 is the difference between the total tax
imposed pursuant to that section on the foreign trust created by a U.S. person for the year and
the amount which would have been imposed on such trust had all the distributable net income,

as determined under section 643(a), been distributed. The application of the rule is this
paragraph may be illustrated by the following example:
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Example (1). A trust was created in 1952 under the laws of Country X by the transfer to a  trustee in 

Country X of property by a U.S. person. The entire trust constitutes a foreign trust  created by a U.S. 

person. The governing instrument of the trust provides that $7,000 of income  is required to be 

distributed currently to a U.S. beneficiary and gives the trustee discretion to  make additional 

distributions to the beneficiary. During the taxable year 1973 the trust had  income of $10,000 from

dividends of a U.S. corporation (on which Federal income taxes of $3,000 were imposed pursuant 

to section 871 and withheld under section 1441, resulting in the receipt by the trust of cash in the 

amount of $7,000), $20,000 in capital gains from the sale of  stock of a Country Y corporation and 

$30,000 from dividends of a Country X corporation, none  of the gross income of which was derived 

from sources within the United States. No income  taxes were required to be paid to Country X or 

Country Y in 1973. The trustee did not file a U.S.  income tax return for the taxable year 1973. The 

distributable net income of the trust before  distributions to the beneficiary for 1973 is $60,000 

($57,000 of which is cash). During 1973 the  trustee made distributions to the U.S. beneficiary 

equaling one-half of the trust's distributable  net income. Thus, the U.S. beneficiary is treated as 

having had distributed to him $5,000  (composed of $3,500 as a cash distribution and $1,500 as the 

tax imposed pursuant to section  871 and withheld under section 1441), representing one-half of the

income from U.S. sources;

$10,000 in cash, representing one-half of the capital gains from the sale of stock of the Country Y

corporation; and $15,000 in cash, representing one-half of the income from Country X sources for a

total of $30,000. The undistributed net income of the trust at the close of taxable year 1973 is

$28,500 computed as follows:
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(1) Amounts distributed to

the beneficiary:

Income currently

distributed to 

the  

beneficiary
$ 7,000

Other amounts distributed

to the beneficiary 21,500

Taxes under sec. 871

deemed distributed to the  

beneficiary
1,500

Total amounts distributed 30,000

Distributable net income: $60,000

Less:

to the beneficiary

(2) Amount of taxes

imposed on the trust  

under chapter 1 of the  Code 

attributable to the  

undistributed net income  

(See §1.665(d)-1A)

$3,000 less $1,500)

1,500

Total 31,500

Undistributed net income 28,500
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Example (2). The facts are the same as in example (1) except that property has been

transferred to the trust by a person other than a U.S. person, and during 1973 the foreign

trust created by a U.S. person was 60 percent of the entire foreign trust. The trustee paid no

income taxes to Country X or Country Y in 1973.

(1) The undistributed net income of the portion of the entire trust which is a foreign trust

created by a U.S. person for 1973 is $17,100, computed as follows:

Distributable net income (60% of each item of gross income of

entire trust)

60% of $10,000 U.S. dividends $6,000

60% of $20,000 Country X capital gains 12,000

60% of $30,000 Country X dividends 18,000

Total 36,000

Less:

(i) Amounts distributed to

the beneficiary-

Income currently

distributed to the  

beneficiary (60% of $7,000)
$4,200

Other amounts distributed

to the beneficiary (60% of

$21,500)
12,900

Taxes under sec. 871

deemed distributed to the  

beneficiary (60% of $1,500)
900

Total amounts

distributed 

to the  beneficiary
18,000

(ii) Amount of taxes

imposed on the trust under  

chapter 1 of the Code  

attributable to the  undistributed 

net income  (see §1.665(d)-1A) 

(60% of

$1,500)

900

Total 18,900

Undistributed net

income

17,100
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(2) The undistributed net income of the portion of the entire trust which is not a foreign trust  
created by a U.S. person for 1973 is $11,400, computed as follows:

Distributable net income (40% of each item of gross income of

entire trust)

40% of $10,000 U.S. dividends $4,000

40% of $20,000 Country X capital gains 8,000

40% of $30,000 Country X dividends 12,000

Total 24,000

Less:

Other amounts distributed

to the beneficiary (60% of

$21,500)
12,900

Taxes under sec. 871

deemed distributed to the  

beneficiary (60% of $1,500)
900

Total amounts

distributed 

to the  beneficiary
18,000

(ii) Amount of taxes

imposed on the trust under  

chapter 1 of the Code  

attributable to the  undistributed 

net income  (see §1.665(d)-1A) 

(60% of

$1,500)

900

Total 18,900

Undistributed net

income

17,100
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(c) Effect of prior distributions. The undistributed net income for any year to which an
accumulation distribution for a later year may be thrown back will be reduced by

accumulation distributions in intervening years that are required to be thrown back to such
year. For example, if a trust has undistributed net income for 1975, and an accumulation
distribution is made in 1980, there must be taken into account the effect on undistributed

net income for 1975 of any accumulation distribution made in 1976, 1977, 1978, or 1979.
However, undistributed net income for any year will not be reduced by any distributions in
any intervening years that are excluded under section 663(a)(1), relating to gifts,

bequests, etc. See paragraph (d) of
§1.666(a)-1A for an illustration of the reduction of undistributed net income for any year by a
subsequent accumulation distribution.

(d) Distributions made in taxable years beginning before January 1, 1974. For special rules
re- lating to accumulation distributions of undistributed net income made in taxable years of

the trust beginning before January 1, 1974, see §1.665(b)-2A.



Corporate 

Attribution 

Rules:

Examples

Pre-Immigration Trusts, it is not just §679

Usufructs, where civil law can come in and bite

PPLI, §953(d) companies, and is it only an income

tax arbitrage against policy costs play?



Form 3520 Instructions –

Potential IRS arguments to Consider

Field Service Advice 199952014 (Release

Date December 30, 1999)

Technical Advice Memorandum 200733024

(Release Date August 17, 2007)

These two pronouncements took issue with

the facts and circumstances of past

distribution patterns under: Private Letter

Ruling 9024076 (Release Date March 21,

1990)



FSA 

199952014

Note: Facts were husband and wife were US citizen

beneficiaries of a foreign trust

Applying §957(a) controlled foreign corporation (CFC)

definition rules, IRS felt §951(b) defining US shareholder

looks to §958(a)(2) for indirect (proportionate interest

under §1.958-1(c)(2)) and §958(b) for constructive

(including slightly modified §318(a)) ownership rules [Note

§318(a)(2)(B)].

Further, the IRS felt §958(a)(2) [Note applied throughout

Subpart] does not address how to determine proportionate

interests but noted Revenue Ruling 62-155 applied

actuarial interests revoking Revenue Ruling 58-325.

Private practice practitioners might look to husband and

wife (as an easy attribution group) being (both) US citizens

are a unique fact pattern and not nearly indicative of how

most fact patterns need to be resolved.



TAM 

200733034  

In applying the §1297(a) income and asset tests defining a
passive foreign investment company (PFIC), although
§1297(c) does not apply constructive ownership rules
rather “direct and indirect”, §1298(a)(3) addresses indirect
ownership as proportionate for estates and trusts.

Further, even though Proposed regulations were reserved
for estates and trusts indirect ownership, Marsman v
Commissioner, 205 F.2d 335 (4th Cir. 1953), aff’d, 216
F.2d 7 (1954), cert. denied, 348 U.S. 943 (1955), Pittway
Corporation v United States, 102 F.3d 932 (7th Cir. 1996)
and International MultiFoods Corporation and Affiliated
Companies v Commissioner, 108 T.C. 579 (1997) do not
prevent application of Congressional intent in Legislative
history and allows following clear statutory language.



TAM 

200733034 

Continued

While Proposed regulation §1.1291-3(e) preamble does not
provide explicit rules for a trust or estate (or beneficiary
thereof) directly or indirectly owning stock of a §1291 fund
and actually Reserve sections, since its language mirrors the
statute, Treasury stated look through rules should apply.
[See Proposed regulation §1.1291-2(f)(2)(i) and (ii)(B)]

Further, Treasury felt the Subpart F (as another anti-deferral
regime’s rules should be applied) with Treasury regulation
§1.958-1(c)(2) and its Example 3 should control.

Almost as a side point, Treasury felt §663(c) and Treasury
regulation §1.663-1(c) separate share rules should
determine §643(a) distributable net income (DNI) and
§665(a) undistributed net income (UNI) along with
application of §661 estate and complex trust deductions and
§662(a) beneficiary inclusion and §662(b) character.

Private practice practitioners might question perceived
jumps in applying mentioned cases, jumping from PFIC to
CFC/Subpart F and how separate share rules can be
inserted into the discussion.



Suggestions for Practitioner Study

Read Moore’s February 2008 Journal of Taxation article 
“Indirect Ownership of CFC and PFIC Shares by U.S. 
Beneficiaries of Foreign Trusts” found at 
http://files.mwe.com/info/pubs/jt0208.pdf and 
November 2019 for The American Law Institute at 
Don’t Block the Box: U.S. Federal Income Tax Issues 
for Trusts and Estates That Own Shares in Foreign 
Corporations.  Plus, check with the STEP 2012 
International Estate Planning Conference.

Question, is this an initial or fall-back approach, and if
someone is expatriating or in an OVDP program, does
this change practitioner analysis?



Pre-Immigration 

Trusts & 

Domesticating

Wealthy nonresident alien decides to move to the United
States, creates a self-settled, foreign trust for the potential

benefit of her, children and future generations, funding with
80% of her wealth and then arrives with her family in the United
States. The trust assets include a closely-held business, foreign

financial accounts and investments in foreign private equity and
hedge funds.

A Few Issues:

• Forms 3520 & 3520-A, FBAR on an annual basis?

• Valuations responsibility?

• Distributions, including to her family?

• If she is alive and the trust is domesticated, what are the
compliance obligations?

• If she passes away, before or after domestication, what

happens regarding compliance?



Usufruct 

example

For home country estate planning purposes, European nonresident alien
(NRA) transfers “bare title” in Year 1 of a European financial account,

while retaining what US people would refer to as a life estate for ten
years to end midnight in Europe on New Year’s Day.

A Few Issues:

• Valuation of bare title and closure of the usufruct?

• Is an FBAR required?

• Is there a need for one or more Forms 3520, and if so, for which
years?



§953(d) 

Compliant Life 

Insurance 

Companies  

§953(d) is an election made by a foreign insurance
company to be subject to United States income tax.

Life insurance companies are under a separate area
of the Internal Revenue Code, reserves for claims are

permissible deductions so often there is no income
tax.

The benefit of a §953(d) election is the investments
of the policy’s cash surrender value will generally
avoid United   States   income taxation   and  

withholding regimes.

Due to compliance requirements, including very likely 

the foreign trust constructive attribution rules, policies 
of a §953(d) company are generally more expensive.



“Compliant Policies”

§7702(a) policy that is not a Modified

Endowment Contract (MEC)

§7702(a) policy that is a Modified Endowment

Contract (MEC)   

“Non-Compliant Policies”

§7702(g) policy known as a frozen cash value

(FCV) policy

Beyond the scope of this presentation, MEC and FCV

policies have certain income tax disadvantages, but in
the right situation provide pristine planning.

IRC Categories 

of Life 

Insurance 

Policies 

Relevant to 

PPLI



Q & A

L E A R N  M O R E

Mel WarshawDavid Lesperance Lawrence Lipoff

Lesperance & Associates

david@lesperanceassociates.com

Melvin A. Warshaw Esq.

info@melvinwarshaw.com

CohnReznick

lawrence.lipoff@cohnreznick.com

+1 (415) 685 4308 +1 (646) 601 7791+1 (617) 939 3825
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Q&A

You may use the Chat function to ask questions or email questions 
to estateplan@straffordpub.com.

Group Listening Code: TLKDX3
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Please watch for

The Certification Process link to appear on your
screen to complete the survey and request your
certificate(s).
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Try the CLE Individual Annual Pass

Not a Passholder Yet?

• Attend unlimited live webinars in any of our legal practice areas —
we produce over 750+ advanced live CLE webinars each year

• Get unlimited access to hundreds of recorded webinars
• Get all your CLE credits for one price

o Simply respond to the email you will receive after the program
and we will rebate the cost of this webinar from the pass price!

• Did you know that Strafford offers volume discounts? Add 
additional attendees to your next webinar order at 35% off     
(40% off for 5 or more).
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