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PART ONE

U.K. Non-Doms Planning for the Current
and Upcoming UK Taxation Regimes



Domiclle:
An Introduction

- Domicile2 the concept of your true home®
) May be different from tax residence

- Domicile of origin
- Domicile of choice
- Domicile of dependency

- Deemed domicile for UK tax purposes

- Tail of domicile of UK tax purposes (especially
relevant to inheritance tax (IHT))



If you are UK resident and UK domiciled / deemed
domiciled, then:

You pay worldwide UK income tax and UK
capital gains tax (CGT)

You pay worldwide UK inheritance tax (IHT)
Subject in each case to double tax treaty relief

If you are UK resident but not UK domiciled /
deemed domiciled (a Non-Dom®), then:

You have access to the remittance basis of
taxation

You only pay IHT on your UK assets



A system of taxation under which a UK resident only pays
UK tax on:

A UK source income and gains; and

A (most) non-UK source income and chargeable gains

Wh at iS the only if they are brought in, or remitted® to the UK

oRemittance

Introduced in1799

Basi®?

From 1914, in order to qualify for the full remittance
basis, you had to be a UK resident notdomiciliary or
"Non-Dom®

Includes income / gains in connected trusts or
companies




How does it work

at present?

!

222

Remittance basis available to most Noioms who
have been UK resident for up td5 out of the past
20 UK tax years

A UK tax year runs fromo April to 5 April

Not available to those born in the UK with a UK
domicile of origin (formerly domiciled
residents’)

For yearsl to 7, free of charge
For years8 to 12, £30,000 per year fee

For years13 to 15, £60,000 per year fee

From yearl6, worldwide UK taxation (Deemed
Dom®)



- IHT (important)

Non-Doms/ Non-Deemed Doms do not pay
IHT on transfer of norUK situated assets to

trusts
TfUStS' UK Doms/ Deemed Doms pay 20% IHT on
) ] transfer of any assets to trusts, unless specific
An introduction to reliefs available

UK taxation- IHT ) Subject to treaty relief

Article 5 US/UK estate tax treaty
The importance of nationality to the treaty

B Cxcluded property trusts
Non-UK assets PERMANENTLY sheltered
from IHT even if settlor subsequently becomes
UK Dom / Deemed Dom




The new proposald SEISMIC SHIFT!

Announced by current Conservative Government
on 6 March 2024

“Comments® from OppositionLabour Party
subsequently

General election ond July

No draft legislation yet so cannot plan with any
certainty

BRI

Likely now to be no draft legislation until the
autumn



What are
the new

proposals?

From 6 April 2025

Domicile as a connecting factor for UK tax to be abolished
A Almost! Will still survive in some tax treaties

Remittance basis to be abolished
A Almost! Still relevant for noAUK income / gains 02024/25 and earlier

UK tax residence will be sole connecting factor

For income tax / CGT:

A Four year regime: norUK income and gains not taxable AT ALL (even if
brought to the UK)

A Must have been norUK resident for ten previous tax years to qualify

For IHT:
A Ten year regime2 no IHT on worldwide assets for first ten years of UK

residence
A Ten year tail after UK residence ceases (vs currer® or 4 year tail)



Transitional reliefs

-

-
-
-

Temporary repatriation facility (TRF)}25/26 and
26/27

Rebasing of assets to Aprik019 (why?) values
50% off sale for25/26
Labour says no to this one

Excluded property trusts? the big one and the
controversial one



What about
Trusts?

Under new rules, once settlor is within theten year regime:

Relevant property regime 06% IHT everyl0 years and proportionate
exit charge

40% IHT on death of settlor undergift with reservation of benefit
rules unless settlor (& spouse?) excluded from all possibility of
benefit under trust

- Very punitive and permanent IHT protection of excluded property trusts no
longer available

- Conservatives proposed that new excluded property trusts could still be set
up and funded up to5 April 2025, offering permanent IHT protection

- Labour now says it will not allow new excluded property trusts to be created

When will the cut off date be?

Particularly punitive for UHNWIs who are not prepared to expose
their estates to worldwide IHT

- Trusts will still be useful, especially those with nedK resident settlors, alive
or dead!

- Anti-avoidance rules for trusts?



EEE2R

No one knows what or when for sure
Lobbying for Italian style flat rate tax
But great uncertainty

Which means a lot of NorDoms are planning to
become nonUK tax resident

Can they leave soon enough to avoid the ten year
IHT tail?

What planning needs to be done?



Planningd to stay or to go?

If you are going to stay
- Trusts2 exclusions?

Income Tax
CGT

B> Lictime giving

Anti-avoidance
B> Standard UK Dom planning techniques

If you are going to go

B> How to become nonUK residentreliably



The Statutory
Residence Test

1131
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First they need to become noAUK tax resident
Not always as easy as it seems

The UK statutory residence test

In three parts

Automatic non-UK tests
Automatic UK tests
Sufficient ties test

Treaty nonresidence?



Automatic NorUK Tests

- Minimal number of midnights in the UK
15 midnights ford{eavers®

45 midnights for-arrivers®

- Full time work outside the UK



Automatic UK Tests

mm) More than 182 midnights in the UK
- The -home®&est

- Full time work in the UK
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' ‘ | The Sufficient Ties Test

Sets a maximum number of midnights in the UK
beyond which you are UK resident

More generous for arrivers than leavers

The greater the number of ties, the fewer the
number of midnights you can spend in the UK
without being UK tax resident




The Sufficient Ties Test

mm) Five ties (four for arrivers):
Accommodation
Family
90 day
Work

Country (leavers only)



The Sufficient Ties Test

No of ties Max UK midnights (arrivers) Max UK midnights (leavers)
0 182 182

1 182 120

2 120 90

3 90 45

4 45 15

5 n/a 15



PART TWO

US Immigration Strategies



US IMMIGRATION STRATEGIES

Categories of Immigration/
Citizenship Status

Citizen

Legal PermanentResident/Green Card

Non-immigrantvisa/ temporary resident

Undocumented Alien



US IMMIGRATION STRATEGIES

Non-Immigrant Visa
Advantages

+ Not automaticallyUS taxpayer

+ Faster processing

+ Possibletransitionto Green Card



US IMMIGRATION STRATEGIES

Non-Immigrant Visa
Disadvantages

e Activity specific
e |ssued for finite duration

e SoOme categories not renewable or
limited renewals



US IMMIGRATION STRATEGIES

Types of noAmMmigrant status

Business Visitor/ Tourist Student

Spouse and certain

Specialty Occupation
entrepreneurs

Intra-company Treaty Traders / Investors
transfer

H1-B

USMCA professional or
Intra-corporate transfer
worker

Extraordinary ability



Pathways to Legal Permanent
Residence

(Green Card)

Employment

Familysponsorship

EB-5 (InvestorVisa)

144l

EB1/EB2/EB3 or Employment
Sponsorship of Intracorporate
Transferee



US IMMIGRATION STRATEGIES

Green Card
Advantages

+ No limit or restriction on activities

+ Prerequisiteto Naturalisation




US IMMIGRATION STRATEGIES

Green Card
Disadvantages

R s ELIR ame Automatic US taxpayer status
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em» Can be taken away for abandonment

em» Need to renew Permanent
Resident Card everylO years




Loss of Green Card Status

mm) Green Card status does not end on
expiry of PR Card,;

=) Voluntary Abandonment(1-407)

> Revocationthrough administrativeprocess




Green Card to Citizenship

Eligible tonaturaliseafter 5 years
(3 years if spouse of US citizen)

Requirements:
18+ yrs, good character, knowledge of English, US history and government
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US IMMIGRATION STRATEGIES

Citizenship
Disadvantages

em» May impact current citizenship (e.g. India)

em» Must renounce to execute expatriation plan




Immigration and Citizenship
Strategy Considerations

> May have different statuses for
different family members

B  Non-Immigrant vs. Green Card

m)  Green Card to Citizenship




PART THREE

US Prelmmigration Tax Planning



US Prelmmigration Tax
Planning for Temporary Work
Assignment

Bright line: Has individual become US domiciliary?

Before individual becomes US domiciliary, transfer to
irrevocable drop-off°® trust

If US domicile inevitable, consider US estate tax
treaty relief

Foreign holding company albatross (CFC, GILTI and
PFIC)

Foreign variable life insurance product (block US
Income/estate tax)

! 1383




Drop-off
Trusts

Trust in friendly state

Independent trustee

Settlor retains no powers over future enjoyment of trust
property

Do not violate best practices® 80% rule

Preferable that settlor not access trust while in US

If funded within5 years of US residency, a US transparent
trust ( grantor trust®); taxed to settlor as deemed owner



Preferable a US trust

Drop-off
Trusts

All substantial trustee powers held by US persons

Avoid trust exit tax when on conversion back to FNGT if
settlor leaves US

Consider foreign variable insurance product
wrapper before move to US



Use of Foreign Insurance

Effective, lowkey, nonaggressive way to avoid
current US income tax

Buy before residency start date

No US excise tax

No US gift tax if property transferred into trust
before residency start date

No US income tax on inside policy cash value
build-up while insured is residing in US

Possible FATCA reporting if policy cash value
exceeds certain thresholds

For temporary work assignments foreign
annuity may be more efficient




US Prelmmigration Tax Planning for US permanent move

Similar to temporary planning

Consider life insurance policy over annuity to exclude death benefit from income tax
Structure must survive until after death

Hard to prevent current US income tax on investment income

Structure foreign variable life policy as notMEC for taxfree access to policy cash\ value buildup

Structure as non-modified endowment contract (hon-MEC)
Premiums paid to foreign carrier over a few years,

Trustee borrows against the policy cash value or withdraw up to policy basis

For multtgenerational planning, drop-off trust® buying foreign variable life policy

222222222

Avoid trustee® repetitive paying famil® lifestyle expenses while settlor living in US



US Tax Resident Status

H) Objective Rules Apply
mm) Green Card holder (regardless of residence)

mm) Substantial presence taxpayer (presence in US
more than 183 days in calendar year; or more
than 121 days every year per formula)

) Dyual status residents in treaty country




US PRE-IMMIGRATION
TAX PLANNING

Exceptions to
Substantial Presence

Test

1333388

Exempt individuals

Certain students

Medical condition arosein US

Green Card holder treaty tie-breaker®
Commuting from Canada or Mexico

COVID prevented departure from US

Closer connection exception (for nortreaty
residents) (122 to 182 days in US)



Green Card Test:
When does tax residency
begin?

) |f living in US, start date is date of approval by
CIS

m) |f not living in US, start date idst day of
physical presence in US




Residency under Applicable Incom
Tax Treaty

(Green Card holders)

Dual resident taxpayers living in tax treaty country; eligible
to claim nonresident status in US (FornB8833)

Treaty tie-breaker claim limits dual resident US taxes to
US source income/gain (no numeral day count))

Treaty tie-breaker required to have norRUS permanent
home®

Otherwise, look tocentre of vital interests, habitual
abode, citizenship

11133

Never make treaty tiebreaker after7th year, otherwise
may trigger Expatriation Tax regime



Domicile for US Transfer Tax

Domicile is subjective

Domicile acquired by living in US briefly;
no definite present intention to live
elsewhere

'}
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Non-US domiciliariesallowed only
$60,000 estate tax exemption on US
situs property




What if individual 1s married to a
nonUS spouse?

H) Donor can make unlimited gifts/bequests to UKitizen
spouse

mm) Gifts to noncitizen spouse subject to $85,000
annual exclusion

H) US citizens or domiciliary transferor allowed

remaining lifetime gift/estate tax exclusion on
excess transfers



What if individual 1s married to a
nonUS spouse?

H) Beguest to nonUS citizen spouse eligible for
deferral of estate tax if QDOT

QDOT mandates distribution of trust income to
spouse

Larger QDOTs requires US financial institution
as trustee withhold US estate tax on principal
distributions to surviving spouse

! 33

Consider ILIT as alternative (more flexible)

State and local income tax considerations




US PRE-IMMIGRATION TAX PLANNING

Preimmigration
Planning Opportunities

Consider Check the Box election before
move to US

FMV basis stepup in entity assets

Eliminate CFC/GILTI and PFIC status

Foreign entity transparent flowthrough for
US tax purposes

Foreign (corporate) income tax paid by
checked foreign entities credited on US
person® US tax return



11111 1

Details Behind CTB Election

Default entity classification ofeligible® foreign entity is corporation
(if all owners have limited liability)

Eligible foreign entity may elect to change default classification
to non-corporation (through CTB election)

CTB election is deemed liguidatior? of foreign entity (in US)
Checked foreign entity disregarded entity’ (one owner)

Checked foreign entity partnership® (at least two owners)

CTB election has no implications in foreign country



!
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Details Behind CTB Election

Later sale of underlying securities, US tax basis is FMV on CTB
election date

CTB election removes premove appreciation from gain/loss on
sale of asset as US resident

Result is no US capital gain tax on sale attributable to pmi@ove
appreciation



IRC 962 cElectiordon CFC Income

US individual shareholder of CFC can elect to be
treated as if a US corporate shareholder of CFC

Federal corporate tax rate is now21% (not 37% for
Individuals)

Deemed paid foreign tax credit

50% deduction against GILTI results 110.5% tax
rate on GILTI

No corporate restructuring but complicated

Always consider alternative of GILTIhigh tax
exemptiorf election

1L 31 8l

Often appropriate if CFC organized in low tax country




US PRE-IMMIGRATION
TAX PLANNING

!

1 3

If foreign effective tax rate on CFC
exceeds 18.9%, U.S. shareholder can
exclude current U.S. tax on GILTI
iIncome

GILTI hightax election made at the
CFC level

No corporate restructuring

No shareholder cost



GILTI High -Tax
oElectioro by
Individuals
Continue@

!

!

!
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US CFC shareholders operating in high
tax country 962 election often
preferable

US CFC shareholders may not fully
utilise 50% GILTI deduction under962
election

US CFC shareholder may lack sufficient
foreign tax credits to eliminate all or
most US tax on GILTI undeB62

election

US CFC shareholders may not want the
Individual complexity of a IR(®62
election

Have accountant model various outcomes



Future distributions to US CFC
shareholder of Earnings and Profits
(E&P)

- US shareholder must include amount in income to
extent it exceeds amount of US iIncome tax
previously paid on such E&P

If distributing CFC is located in country with US tax
treaty, a qualified dividend eligible for20% tax
(plus 3.8% NIl tax)

If distributing CFC located in country without US tax
treaty, taxed as ordinary income up t@7% tax (plus
3.8% NIl tax)




Other Approaches

Individuals residing in low tax country without
US treaty (e.g., Latin America; Middle East
(excluding Israel)) should consider:

Sale/repurchase of portfolio assets

Sale on instalment basis to exclude buin gain
from tax

B  Gift shares in PFICs or CFCs to foreign
relatives (no prearranged plans)



Foreign families with children/
descendants living in US

mm) Avoid outright transfers to US family to avoid US transfer tax

=) Fund foreign revocable trust with foreign pare@® non-US
assets eventually available to US children /descendants

mm) Assuming parents never become US persons, FGT has two
phases

First phase (during parent&ives) trust would be a fully revocable
trust Foreign Grantor Trust (FGT) ; no US tax unless US source

income/gain
Second phase (after death of parent), trust becomes irrevocable;
=) Consider converting to US domestic nofgrantor trust for US
family

) Organiseinitial foreign trust infavourable US trust state to
facilitate later conversion to US domestic trust



